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[1] UNITED STATES BOARD OF TAX APPEALS 

j 

Hare Trust, an Express Trust, \ j ! 

Petitioner, / 

vs. > Docket No. 85171. 

Commissioner of Internal Rev- \ 
enue, Respondent. / 

i 

Docket Entries 

1936 

— . 

June 4 Petition received and filed. Taxpayer notified. 
(Fee paid). 

June 4 Copy of petition served on General Counsel. 

July 3 Answer filed by General Counsel. 

Aug. 4 Copy of answer served on taxpayer. 

1937 j 

Oct. 26 Motion to consolidate with dockets 8517? and 
85173 and to place on Tulsa, Okla., Circuit 
Calendar filed by General Counsel. 

I 

Oct. 30 Hearing set December 1, 1937 on motio^. 

Dec. 1 Hearing had before Mr. Sternhagen, Diy. 10, 

i 

on motion for consolidation and circuit cal¬ 
endar, Tulsa, Okla., granted Circuit Calendar 
- Consolidation denied, without prejudice to 
renew. 

I 

Dec. 1 Motion for circuit hearing granted, consolidation 
denied, without prejudice to renew. 

1938 

Jan. 14 Notice of appearance of E. J. Lundy as counsel 
for taxpayer filed. 

June 24 Motion to transfer to Circuit Calendar for hear¬ 
ing vicinity of Tulsa, Okla., and to consolidate 
for hearing and decision with 85171 and 85172 
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and 85173 and 93609 to 93614, filed by General 
Counsel. 

June 28 Hearing set July 13, 1938 on motion. Answer 
served. 

July 13 Hearing had before Mr. Hill on motion of re¬ 
spondent to consolidate Dockets 85171, 72 and 
85173 and for Circuit Calendar. Granted to 
Tulsa, Calendar December 1, 1937. 

July 13 Motion to consolidate denied without prejudice 
to renew motion at hearing on merits. (Was 
granted to Tulsa, Okla., Circuit calendar on 
12/1/37). 

1939 

Mar. 1 Hearing set April 10, 1939, Tulsa, Okla. 

[2] 1939 

Apr. 13 Hearing had before Mr. Kern on merits. Sub¬ 
mitted. Petitioner’s motion held C. A. V. (L. 
M. Poe and R. F. Bippus admitted for the 
purposes of this hearing pending their formal 
admission to practice before the Board). Peti¬ 
tioner’s motion filed. Dockets 85171 and 93613 
consolidated for hearing. Briefs due June 12 r 
1939. Replies June 27, 1939. 

Apr. 29 Transcript of hearing of April 13, 1939, filed. 

June 9 Memorandum brief filed by General Counsel. 

June 10 Brief filed by taxpayer. 6/12/39 copy served 
on General Counsel. 

June 26 Reply brief filed by taxpayer. 

1940 

Apr. 9 Memorandum, findings of fact and opinion 
rendered, John W. Kern, Div. 16. Decision 
will be entered under Rule 50. 
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I 

I 


May 8 Motion for rehearing, reconsideration and! fur¬ 
ther hearing filed by taxpayer. 5/9/40 denied. 

May 10 Hearing set 6/4/40 on settlement. 

May 27 Motion for a continuance to July 10, 1946, on 
settlement filed by taxpayer. 5/27/40 
granted. 

May 27 Notice of appearance of George E. H. Gopdner 
as counsel for taxpayer filed. 

May 27 Notice of withdrawal of E. J. Lundy as counsel 
for taxpayer, filed and granted. 

July 10 Hearing had before Mr. Disney on settlement 
under Rule 50, respondent moved to continue 
one week, granted. Continued to 7/17/40 for 
hearing on settlement under Rule 50. 

July 10 Order of continuance to the Washington, 10. C., 
Calendar of 7/17/40 for hearing on settlement 
under Rule 50, entered. 

July 17 Hearing had before Mr. Arundell as settlement 
under Rule 50. Respondent’s recomputation 
not contested. Referred to Honorable frohn 
W. Kern for decision. 

July 19 Decision entered, Kern, Div. 16. 

Aug. 19 Motion to vacate memorandum and decision 
and to grant a new trial or a further hearing 
and to make additional findings filed by ’tax¬ 
payer. 

Oct. 3 Motion to vacate, etc., denied. 

1941 | 

i 

Jan. 3 Petition for review by United States Court of 
Appeals for the District of Columbia, with 
assignments of error filed by taxpayer. Stip¬ 
ulation of venue filed. 
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Jan. 

3 

Feb. 

8 

Feb. 

8 

Mar. 

26 

Mar. 

26 

Mar. 

27 

[31 


1938 


May 

19 

May 

19 

May 

19 

June 

24 

June 

24 

June 

28 

July 

13 


Proof of service filed by taxpayer. 

Motion for extension to 4/3/41 to prepare and 
transmit record filed by taxpayer. 

Order enlarging time to April 3, 1941 to prepare 
and transmit record, entered. 

Statement of points filed by taxpayer - with 
proof of service thereon. 

Designation of record filed by taxpayer, with 
proof of service thereon. 

Agreed statement of evidence filed. 

Docket Entries 

(Docket #93613) 


Petition received and filed. Taxpayer notified- 
(Fee paid). 

Copy of petition served on General Counsel. 

Request for circuit hearing in Tulsa, Okla., filed 
by taxpayer. 5/19/38 copy served. 

Motion to transfer to Tulsa, Okla. and to con¬ 
solidate dockets 85171 r 72 and 73 and 93609 r 
93610, 93611, 93612, 93613 and 93614 for hear¬ 
ing and decision. 

Answer filed by General Counsel. 

Hearing set July 13, 1938 on motion. Answer 
served. 

Hearing had before Mr. Hill on motion of re¬ 
spondent to consolidate and for circuit cal¬ 
endar. Granted to Tulsa, Okla. calendar. 
Consolidation denied without prejudice to re¬ 
new at hearing on merits. 
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July 13 

1939 
Mar. 1 
Apr. 13 


Apr. 29 
June 19 
June 10 

June 26 
1940 
Apr. 9 

May 8 

May 8 

May 9 

May 10 

[4] 1940 
May 27 


Motion for circuit hearing in Tulsa, |Okla. 
granted and consolidation denied without! prej¬ 
udice to renew motion at hearing on merits. 

i 

Hearing set April 10, 1939, Tulsa, Okla. 

Hearing had before Mr. Kern on merits. | Sub¬ 
mitted. Petitioner’s motion filed and| held 
C. A. V. (L. M. Poe and R. F. Bippus admitted 
for the purposes of this hearing pending their 
formal admission to practice before the Board). 
Briefs due June 12, 1939, Replies June 27, 
1939. 

Transcript of hearing of April 13, 1939 filed. 

Brief filed by General Counsel. 

Brief filed by taxpayer. Copy served on jGen¬ 
eral Counsel 6/12/39. j 

i 

Reply brief filed by taxpayer. 


Memorandum findings of fact and opinion 
rendered, John W. Kern, Div. 16. Decision 
will be entered under Rule 50. 

Computation of deficiency filed by Geheral 
Counsel. 

Motion for rehearing, reconsideration and 1 fur¬ 
ther hearing filed by taxpayer. 

Motion for rehearing, reconsideration and fur¬ 
ther hearing, denied. 

i 

Hearing set 6/5/40 on settlement under Rule 
50. 


Notice of appearance of George E. H. Goodner, 
as counsel for taxpayer, filed. 


I 


i 

i 

i 

i 
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May 27 
May 27 
July 10 


July 10 


July 17 


July 19 
Aug. 19 


1941 

J an. 3 

% 

Jan. 3 
Feb. 8 

Feb. 8 

Mar. 26 

Mar. 26 

Mar. 27 


Motion for a continuance to July 10, 1940, filed 
by taxpayer, 5/27/40 granted. 

Notice of the withdrawal of E. J. Lundy as 
counsel, filed and granted. 

Hearing had before Mr. Disney on settlement 
under Rule 50. Respondent moved to continue 
one week. Granted. Continued to July 17, 
1940 for hearing on settlement under Rule 50- 

Order of continuance to the Washington, D. C., 
calendar of 7/17/40 for hearing on settlement 
under Rule 50, entered. 

Hearing had before Mr. Arundell on settlement 
under Rule 50. Respondent’s recomputation 
not contested. Referred to Mr. Kern for de¬ 
cision. 

Decision entered, Kern, Div. 16. 

Motion to vacate memorandum and decision, to 
grant a new trial and to make additional find¬ 
ings filed by taxpayer. 10/3/40 denied. 


Petition for review by United States Court of 
Appeals for the District of Columbia, with 
assignments of error filed by taxpayer. Stip¬ 
ulation of venue filed. 

Proof of service filed by taxpayer. 

Motion for extension to 4/3/41 to prepare and 
transmit record filed by taxpayer. 

Order enlarging time to April 3, 1941, to pre¬ 
pare and transmit record, entered. 

Statement of points filed by taxpayer - with 
proof of service thereon. 

Designation of record filed by taxpayer-with 
proof of service thereon. 

Agreed statement of evidence filed. 


[5] 


Petition 


(Docket No. 85171) 

(Filed June 4, 1936) 

The above named petitioner hereby petitions for a re¬ 
determination of the deficiency set forth by the Corhmis- 
sioner of Internal Revenue in his notice of deficiency 
(Symbols IT:AR:E-4 AMcM-90D) and as a basis of this 
proceeding alleges as follows: 

1. The petitioner is a fiduciary with office at 905 Ken¬ 
nedy Building, Tulsa, Oklahoma. 

2. The notice of deficiency (copy of which is attached 

and marked Exhibit A) was mailed to the petitioner on 
March 7, 1936. | 

3. The taxes in controversy are income and excess- 
profits taxes for the calendar year 1933, and in the aniount 
of $1,234.46. 


4. The determination of tax set forth in the said notice 


of deficiency is based upon the following errors: 


(a) The taxes have been computed on the erroneous 
classification of the petitioner as an association whereas 
the petitioner is an express trust of which, the puijpose, 
actual operation, and form of organization constitute a 
trust and not an association. 

(b) In the alternative, if it is held that the petitioner 
is taxable as an association, then the computation of 
taxable net income made by respondent is erroneous 
for the reason that it is based on accounts as recorded 
by a fiduciary in accounting for net cash receipts [from 
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whatever source derived and which do not give effect 
to taxable net income of an association. 

(c) The computation of depletion as made by re¬ 
spondent is erroneous as it is based on 27-1/2% of gross 
income without any consideration of depletion based on 
cost or adjusted basis. 

[6] (d) The respondent’s computation of excess-profits 
tax is erroneous as no deduction was made for 12-1/2% 
of a declared value of capital. 

5. The facts upon which the petitioner relies as a 
basis of this proceeding are as follows: 

(a) The petitioner is a trust organized under the 
express trust laws of the State of Oklahoma on Au¬ 
gust 13, 1932. 

(b) The petitioner was formed by Royalty Service 
Corporation, Ltd. 

(c) The trustee of the petitioner is The Southwest 
Company (a trust) under the trust indenture creating 
Hare Trust. 

(d) The corpus of the trust represents a 7/96 in¬ 
terest in an oil and gas lease located in Oklahoma 
County, Oklahoma, and certain undeveloped leaseholds 
and these are the only fixed assets which the trust 
can have at any time during its existence. 

(e) The beneficiaries of the petitioner are not the 
voluntary planners or creators of the trust and it was 
not formed by them. They have no control over it 
and the purchase of a certificate in the trust by one 
person has no relation whatsoever to a purchase by 
another, and there is no association of beneficiaries 
inter se either in respect to the formation of the trust. 
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I 


its operation, its management, its termination, ifs ac¬ 
tivities or liabilities. 

(f) The trustee of the petitioner does not, as |such, 
engage in any activity except to collect receipts and 
make disbursements incident to the ownership of the 
property and to distribute the remainder to the benefi¬ 
ciaries. 

| 

(g) The trustee of the petitioner has no authority 
to sell the property and reinvest the proceeds in an¬ 
other property and has no right of exchange or barter 

[7] with reference to the capital or the income of the 
trust. 

(h) The trustee is required to distribute monthly 
the entire net cash receipts from whatever source de¬ 
rived to the beneficiaries of the petitioner. 

(i) The accounts of the petitioner as recorded by 
the trustee are only for the purpose of establishing the 
fiduciary responsibility for the funds collected and dis¬ 
tributed to the beneficiaries and were not recorded in 
a manner which would effect a determination of j tax¬ 
able net income which would involve the consideration 
of the optional capitalization or deduction of develop¬ 
ment expenses and provision for depletion and depreci¬ 
ation as allowed by income tax regulations. 

(j) The petitioner as a trust was not required to 
file capital stock tax returns and declare a value iipon 
its capital and in the event the petitioner is classified 
as an association, it still has the right to file a declared 
value on its capital. 

i 

Wherefore, the petitioner prays that this Board may 
hear the proceeding, that the deficiency asserted be 
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denied, that the petitioner be classified as a strict trust 
and that its income be held as taxable to its beneficiaries; 
and grant such other relief as the Board may deem equi¬ 
table. 

Respectfully submitted, 

(Sgd.) J. A. PADON 

Counsel for the Petitioner. 

Tulsa, Oklahoma. 

Dated, June 2, 1936. 

[8] STATE OF OKLAHOMA' 

► 

COUNTY OF TULSA SS. 

H. I. Shanks, being duly sworn, says that he is a 
trustee of The Southwest Company (a trust), trustee 
of the petitioner above named and that he is duly au¬ 
thorized to verify the foregoing petition; that he has read 
the foregoing petition, or had same read to him, and is 
familiar with the statements contained therein, and that 
the facts stated are true, except as to those facts stated 
to be upon information and belief, and those facts he 
believes to be true. 

(Signed) H. I. SHANKS 

Subscribed and sworn to before me this 2d day of June,. 
1936. 

(Signed) V. H. VAN HORN 
Notary Public 


EXHIBIT A i 

I 

[9] TREASURY DEPARTMENT ' 

Washington 

Office of 

i 

Commissioner of Internal Revenue 

Mar. 7, 1936. 

Hare Trust, An Express Trust, 

520 Kennedy Building, 

Tulsa, Oklahoma. 

Sirs: j 

You are advised that the determination of your income 
tax liability for the taxable year 1933 discloses a deficiency 
of $905.27 and that the determination of your exces$ prof¬ 
its tax liability for the year mentioned discloses ja de- 

I 

ficiency of $329.19 as shown in the statement attached. 

I 

In accordance with section 272 (a) of the Revenue Act 
of 1932, as amended by section 501 of the Revenue Act of 
1934, notice is hereby given of the deficiencies mentioned. 
Within ninety days (not counting Sunday or a legal holi¬ 
day in the District of Columbia as the ninetieth day) 
from the date of the mailing of this letter, you ma^ file 
a petition with the United States Board of Tax Appeals 
for a redetermination of the deficiencies above stated. 

Should you not desire to file a petition, you are re¬ 
quested to execute the enclosed form and forward! it to 
the Commissioner of Internal Revenue, Washington, D. 
C., for the attention of IT: C: P-7. The signing and filing of 
this form will expedite the closing of your return by per¬ 
mitting an early assessment of the deficiencies, and will 
prevent the accumulation of interest, since the interest 
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period terminates thirty days after filing the form, or 
on the date assessment is made, whichever is earlier. 

Respectfully, 

Guy T. Helvering, 
Commissioner. 

(Signed) By Chas. T. Russell 

Deputy Commissioner. 

Enclosures: 

Statement 
Form 870 

[10] STATEMENT 

IT: AR:E-4 

AMcM-90D 

In re: Hare Trust, An Express Trust, 

520 Kennedy Building, 

Tulsa, Oklahoma. 

Tax Liability for Taxable Year 1933 

Liability Assessed Deficiency 

Income Tax $905.27 None $905.27 

Excess-profits Tax 329.19 None 329.19 

The deficiency shown herein is based upon the report 
dated July 12, 1935 prepared by Revenue Agent Karl F. 
Martin, a copy of which was transmitted to you, and upon 
such adjustments as are shown below. 

Net loss reported in the return 

(form 1040) $5,689.18 

Additions to income: 

1. Distribution to unit holders $7,574.35 

2. Depletion 4,698.61 12,272.96 


Adjusted net income 


$ 6,583.76 
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Explanation of Adjustments 

1. Dividends, or distributions of profits to unitholders 
are not allowable deductions from gross income. Article 
121, Regulations 77. 

2. Depletion has been allowed on a percentage basis 
in accordance with article 224, Regulations 77. 


Depletion deducted $6 ? 921.24 

Depletion allowed 27 1/2% of $8,082.39 2)222.63 

— ! - 

Depletion disallowed $4)698.61 

Computation of Tax 

Net income $6)583.78 

Income tax at 13 3/4% 905.27 

Tax previously assessed, account No. 660850 | None 


Deficiency 


$ |905.27 


[11] Excess-Profits Tax 

Net income 
Less: 

12 1/2% of declared value of capital stock 

Balance taxable at 5% 

Excess-profits tax at 5% 

Tax previously assessed, account No. 660850 
Deficiency 


$6,583.78 

i 

! 

| None 

i 

$6,583.78 
?29.19 
| None 
$ $29.19 


Due to the fact that the expiration of the period provided 
in the statute of limitations will presently bar any assess¬ 
ment of additional tax on the return filed for the| year 
1933, the Income Tax Unit will be unable to afford you 
an opportunity to protest this determination or to be ac¬ 
corded a hearing prior to the mailing of this statutory no¬ 
tice of deficiency. 
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[12] Answer 

(Docket No. 85171) 

(Filed July 31, 1936) 

The Commissioner of Internal Revenue, by his attorney, 
Herman Oliphant, General Counsel for the Department 
of the Treasury, for answer to the petition filed in the 
above-entitled appeal, admits and denies as follows: 

1, 2 and 3. Admits the allegations contained in para¬ 
graphs 1, 2 and 3. 

4. Denies the respondent’s determination of tax as set 
forth in the notice of deficiency is based upon the errors 
alleged and set forth in paragraph 4. 

5. Denies the allegations contained in paragraph 5. 

6. Denies generally and specifically each and every al¬ 
legation contained in taxpayer’s petition, not hereinbefore 
admitted, qualified or denied. 

WHEREFORE, it is prayed that the taxpayer’s appeal 
be denied. 

(Signed) Herman Oliphant 

General Counsel for the 
Department of the 
Treasury. 

Of Counsel: 

W. Frank Gibbs, 

Bernard D. Daniels, 

Special Attorneys 
Bureau of Internal Revenue 

WFG/dt - July 30, 1936 
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[13] Petition for Redetennination 

(Docket No. 93613) 

(Filed May 19, 1938) | 

I 

Comes now the above named petitioner, Hare Trust, 
an express trust, and hereby petitions the United States 
Board of Tax Appeals for a redetermination of the de¬ 
ficiency set forth by the Commissioner of Internal Reve¬ 
nue in his notice of deficiency (Symbols IT: E:7-8:RTM- 
90D), and as a basis of this proceeding, and for j cause 
of redetermination, says and alleges: 

1. The petitioner is a fiduciary, with its office at 905 
Kennedy Building, Tulsa, Oklahoma. 

2. The notice of deficiency, a copy of which is attached 
hereto, was mailed to the petitioner on February 23,11938, 
as petitioner believes. 

[14] 3. The taxes in controversy are income and Excess 
profits taxes for the calendar year ending December 31, 
1934, in the amount of $952.50 income tax, and $£46.36 
excess profits tax, a total of $1298.86. 

4. The determination of tax, as set forth in the potice 
of deficiency, is based upon the following errors: 

(a) The taxes have been computed on the erroneous 
classification of the petitioner as an association, whereas, 
the petitioner is not an association within the meaning 
of the Revenue Act, but is an express trust, 
the purpose, powers, duties, operation and form of 'ivhich 
constitute the petitioner a trust and not an association. 
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(b) In the alternative, if it is held that the petitioner 
is so taxable as an association, then the computation of 
taxable net income so made by the respondent and set 
up in respondent’s deficiency is erroneous, for the rea¬ 
son that such computation is based on accounts as re¬ 
corded by a fiduciary in accounting for net cash receipts 
from whatever source derived, and which cash receipts 
do not constitute taxable net income, and which do not 
give effect to taxable net income of an association. 

(c) In setting up the claimed tax liability, as shown 
by the notice of deficiency, the respondent has made 
no allowance for depreciation or depletion. 

(d) The computation of excess profits tax as made 
by the respondent and as set forth in said deficiency 
is erroneous, since no deduction was made for twelve 
and a half per cent (121/2%) of a declared value of 
capital. 

5. The facts upon which the petitioner relies as a basis 
of this proceeding are as follows: 

[15] (a) The petitioner is designated as a trust estate 
in the trust conveyance made by Royalties Service Cor¬ 
poration, Ltd., on August 13, 1932, conveying interests 
owned by it in oil and gas mining properties to The 
Southwest Company, an express trust, to which Roy¬ 
alties Service Corporation, Ltd., there was issued the: 
certificates of beneficial interest or units in said Hare 
Trust, the said units being issued by The Southwest 
Company, an express trust. The issuance of said units 
or beneficial interest certificates gave to Royalties Serv¬ 
ice Corporation, Ltd., the grantor, the right to receive 
the proceeds from certain oil properties and oil reserves, 
the legal title to which was vested in The Southwest 



Company, an express trust, and petitioner therefore says 
that the Hare Trust, as such, is not a taxable legal 
entity and has no separate existence either a^ a trust 
or as an association, and that it is not an association 
within- the meaning of the statutes of the United States 
relative to income and excess profits taxes assessed 
against associations. 

(b) The beneficiaries of the trust are not jthe vol¬ 
untary planners or creators of the trust, and it j was not 
formed by them, nor did the beneficiaries furnish any 
capital for use and investment except the purchase by 
each beneficiary of a designated fractional portion of 
the receipts to be derived from the property jheld by 
the trustees of petitioner in trust for them. Tike bene- 
ficiaries had no control over the property or the j receipts 
therefrom, and the purchase of a certificate in t|he trust 
by one person had no relation whatever to a purchase 
by another, and there was and is no association pf bene¬ 
ficiaries inter sese either in respect to the formation 
of the trust, its operation, its management, its termina¬ 
tion, or its activities. 

(c) The trustees of the trust have no power as such 
trustees, and they do not, as such, engage in apy busi¬ 
ness for the investment of any money paid by tl}e bene¬ 
ficiaries in any business activity, and transact rp busi¬ 
ness in relation to the property held by the trustees 
in trust, except to collect receipts and to maike dis¬ 
bursements incident to the ownership of the properties 
and to distribute the remainder to the beneficiaries. 

[16] (d) The trustees of the trust have no authority to 
sell the properties, or any part thereof, for the purpose 
of reinvesting the proceeds in another property or other 
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properties, and likewise they have no authority to sell 
the properties, or any part thereof, for the purpose of 
making a profit by said sale, and said trustees have no 
right or authority of exchange, barter or sale with ref¬ 
erence either to the property or the receipts of the trust. 

(e) The trustees have not at any time attempted to 
exercise any power of sale, barter, exchange or invest¬ 
ment with reference to the properties held by them in 
trust, nor have they at any time attempted to invest re¬ 
ceipts or moneys paid by the beneficiaries in any profit¬ 
making venture, or to conduct any business other than 
the receipt of moneys derived from and arising out of 
the properties and the payment of incidental expenses 
and the transaction of business incidental only to the 
procurement of the receipts from the property and the 
disbursement and distribution thereof, in accordance 
with the trust agreement. 

(f) The property of the trust consists of reserves 
of oil and gas in the ground and the lifting of said oil 
from the ground, and the sale thereof constitutes a par¬ 
tial liquidation of the trust properties, and the purpose 
and intent of said trust is to liquidate the properties of 
the trust by the continuous lifting of the oil from the 
ground until the reserves therein are exhausted. 

(g) The trustees are required to distribute monthly, 
and do distribute monthly, the entire net cash receipts, 
from the property (except such part as is necessary for 
the payment of incidental expenses), and each distribu¬ 
tion is partially a distribution of capital and a partial 
liquidation of the properties held in trust. 

(h) The accounts of the trust as recorded by the 
trustees, are for the purpose only of establishing the 
fiduciary responsibility for the funds collected and dis- 


tributed to the beneficiaries, and were not reciorded in 
a manner which would effect a determination! of tax¬ 
able net income or excess profits which would involve 
the consideration of the optional capitalization ojr deduc¬ 
tion of development expenses with the provision for 
depletion and depreciation as allowed by income tax 
regulations. 

[17] (i) The petitioner, as such trust, was not Required 
to file capital stock returns and declare a valjue upon 
the capital, and in the event the petitioner is classified 
as an association, it still has and claims the right to 
file a declared value on its capital. 

(j) The corpus of the trust estate cannot be increased 
during the life of the trust estate, but is diminished 
daily by the partial liquidation of its oil reserves from 
the leaseholds from which the oil is taken, ancjl which 
leaseholds and oil reserves are the only fixed assets 
which the trust can have at any time during its ex¬ 
istence. 

I 

(k) That the proceeds and receipts from th^ prop¬ 
erties held in trust by The Southwest Company; an ex¬ 
press trust, and which properties are designated £s Hare 
Trust, as set forth in 5(a) above, are received by The 
Southwest Company and are distributed by it j to the 
present holders of the beneficial units or certificates of 
interest, and that no distribution to the holders ojf bene¬ 
ficial interests is made by Hare Trust as such, add that 
no tax can legally and properly be assessed agaihst the 
income or excess profits as against Hare Trust. 

WHEREFORE, the petitioner prays that this Board may 
hear this petition for redetermination, and that upon said 
hearing the deficiency asserted be denied; that the peti- 
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tioner be classified as a strict trust and not an associa¬ 
tion, and that such income as the trust had for the tax¬ 
able year in controversy be held as taxable to its bene¬ 
ficiaries, and that the petitioner have such other relief 
as the Board may deem just and equitable in the premises. 

/s/ E. J. Lundy 
E. J. Lundy, 

P. O. Box 948, 

Tulsa, Oklahoma, 


DATED, May 12, 1938 


Counsel for Petitioner. 


[18] STATE OF OKLAHOMA 


COUNTY OF TULSA 


SS. 


W. E. Brown, being duly sworn, says that he is one of 
the trustees of The Southwest Company, an express trust, 
which is trustee in the instrument creating Hare Trust, 
the petitioner above named; that he is duly authorized to 
verify the foregoing petition; that he has read the fore¬ 
going petition and is familiar with the statements con¬ 
tained therein, and that the facts therein stated are true, 
except as to those facts stated to be upon information and 
belief, and as to those he believes them to be true. 

/s/ W. E. Brown 


Subscribed and sworn to before me this 17th day of 
May, 1938. 

/s/ W. H. Van Horn 
(Seal) Notary Public 

My Commission Expires: Nov. 25, 1940 
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EXHIBIT A 

[19] TREASURY DEPARTMENT 

i 

Washington 

Feb 23 1|938 

Hare Trust, 

905 Kennedy Building, 

Tulsa, Oklahoma. 

Sirs: j 

You are advised that the determination of your j income 
tax liability for the taxable year (s) ended December 31, 
1934, discloses a deficiency of $952.50, and that the de¬ 
termination of your excess-profits tax liability for the 
year(s) mentioned discloses a deficiency of $346-36, as 
shown in the statement attached. 

In accordance with section 272(a) of the Revenlue Act 
of 1934, notice is hereby given of the deficiencies men¬ 
tioned. Within ninety days (not counting Sunday or a 
legal holiday in the District of Columbia as the ninetieth 
day) from the date of the mailing of this letter, you may 
file a petition with the United States Board of Tax Ap¬ 
peals for a redetermination of the deficiencies above stated. 

Should you not desire to file a petition, you are re¬ 
quested to execute the enclosed form and forward it to 
the Commissioner of Internal Revenue, Washington, D. C., 
for the attention of IT:Cl:P-7. The signing and filing of 

I 

this form will expedite the closing of your return (s) by 
permitting an early assessment of the deficiencies, and 
will prevent the accumulation of interest, since the in- 
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terest period terminates thirty days after filing the form, 
or on the date assessment is made, whichever is earlier. 

Respectfully, 

Guy T. Helvering, 
Commissioner, 

By Chas. T. Russell, 

Deputy Commissioner. 

Enclosures: 

Statement 
Form 870 

[20] STATEMENT 

IT: E: 7-6 
RTM-90D 

Hare Trust, 

905 Kennedy Building, 

Tulsa, Oklahoma. 

Tax Liability for Taxable Year Ended 
December 31, 1934 

Liability Assessed Deficiency 

Income Tax $952.50 None $952.50 

Excess-Profits Tax $346.36 None $346.36 

In making this determination of your income and ex- 
cess-profits tax liability, careful consideration has been 
given to the internal revenue agent’s report dated August 
1, 1936, and to your protest executed December 14, 1937. 

Your return for the taxable year ended December 31, 
1934, was filed on form 1040 on the basis that you are a 
trust. You are held, however, to be an association tax¬ 
able as a corporation. This issue is before the United 
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States Board of Tax Appeals in your case for the iaxable 
year ended December 31, 1933. Docket #85171. j 

A copy of this letter and statement has been knailed 
to your representatives, Long, St. Lewis & Nyce, 1266 Na¬ 
tional Press Building, Washington, D. C., in accordance 
with the authority contained in the power of attorney ex¬ 
ecuted by you and on file with the Bureau. | 

! 

Adjustments to Net Income 

i 

1934 | 

I 

Net loss as disclosed by return, j 

i 

form 1040 ($4,640.83) 

I 

Unallowable deductions and ad¬ 
ditional income: j 

(a) “Distributions to unit 

holders” $9,600.00 

i 

(b) “Depletion and depreci¬ 
ation” 1,968.09 $11,56|8.09 

■ 1 — 

Net income adjusted $ 6,927.26 

i 

[21] Explanation of Adjustments 

(a) Inasmuch as you are held to be an association tax- 

I 

able as a corporation, “Distributions to unit holders”) are 
treated as dividends paid, and as such are unallowable 
deductions from gross income. 

(b) “Depletion and depreciation,” $1,968.09, is disal¬ 
lowed in the absence of evidence to substantiate the i de- 

i 

duction. j 


i 

i 
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Computation of Tax 
1934 

Net income adjusted $6,927.26 

Income tax at 13-3/4% 952.50 

Corrected income tax liability • 952.50 

Income tax assessed: 

Original, account #652395 None 

Deficiency of income tax $ 952.50 

Net income for excess-profits tax computation $6,927.26 
* Excess-profits tax at 5% 346.36 

Excess-profits tax assessed None 

Deficiency of excess-profits tax $ 346.36 


*No capital stock tax return was filed so 5 percent ex¬ 
cess-profits tax computed on entire net income. 

[22] Answer 

(Docket No. 93613) 

(Filed June 24, 1938) 

Now Comes the Commissioner of Internal Revenue, by 
his attorney, J. P. Wenchel, Chief Counsel, Bureau of 
Internal Revenue, and for answer to the petition hereto¬ 
fore filed in this proceeding, admits and denies as follows: 

1 and 2. Admits the allegations contained in par¬ 
agraphs 1 and 2. 

3. Admits that the taxes in controversy are income' 
and excess profits taxes for the calendar year ending 
December 31, 1934. Denies the remaining allegations 
contained in paragraph 3. 
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4-(a) to (d), inclusive. Denies that the respondent 
erred as alleged in subparagraphs (a) to (d), inclusive, 
of paragraph 4. 


5-(a) to (k), inclusive. Denies each and every mate¬ 
rial allegation of fact contained in subparagraphs (Ja) to 
(k), inclusive, of paragraph 5. 


L23J Denies generally and specifically each and every 
allegation contained in the petition not hereinabove ex¬ 
pressly admitted, qualified or denied. 


WHEREFORE, it is prayed that the petition be denied 
and that the determination of the respondent be, In all 
respects, approved. 

(Signed J. P. Wenchel 

GWK j 

J. P. Wenchel 

Chief Counsel, Bureau of 
Internal Revenue 


Of Counsel: 

J. E. Marshall, 
W. Frank Gibbs, 
L. W. Creason, 


Special Attorneys, Bureau of 
Internal Revenue 


[24] Motion 

i 

(Docket No. 85171) j 

(Filed at hearing April 13, 1939) 

| 

Comes now the petitioner, and moves the United Spates 
Board of Tax Appeals as follows: 

j 


I 
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1. That the United States Board of Tax Appeals de¬ 
termine, hold, decide and adjudge, that the petitioner is 
not an “association” within the meaning of the Revenue 
Acts of the United States applicable to the year herein in 
controversy, but that it is a trust, and is taxable for in¬ 
come tax purposes as a trust and not as an association. 

2. In the alternative, if the Board should refuse the 
motion above made and should decide that the petitioner 
is an “association” within the meaning of the applicable 
Revenue Acts and taxable as an association, that never¬ 
theless, the Board find, hold, decide and adjudge that the 
Commissioner’s determination of the amount of tax due 
is an arbitrary and excessive determination; that it was 
arbitrarily made without any rational factual basis; that 
the determination is erroneous, and ignores positive pro¬ 
visions of the Act of Congress with respect to income and 
excess profits tax. 

3. In the alternative, if the Board should hold that 
the petitioner is an “association” within the meaning of 
the Revenue Act, that the determination of the Com¬ 
missioner having been found to be arbitrary, excessive, 
erroneous, and without rational factual basis, and having 
ignored the provisions of the statute, that a further hear¬ 
ing be had to determine the correct amount of the tax, 
on such competent testimony as may be offered in respect 
thereto. 

/s/ E. J. Lundy 

Tulsa, Oklahoma 

Attorney for Petitioner 
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(An identical motion was filed in Docket No. 93613 at 
the conclusion of the hearing on April 13, 1939-Tjr. 25). 

I ■ 

I 

[26] HARE TRUST, an Express Trust, Petitioners, v. 
COMMISSIONER OF INTERNAL REVENUE}, 

Respondent. 

! 

Docket Nos. 85171, 93613 

i 

i 

E. J. Lundy, Esq., for the petitioner. 

Frank B. Schlosser, Esq., for the respondent. 

I 

I 

Memorandum Findings of Fact and Opinion. 

| 

The respondent determined a deficiency in incomje and 
excess-profits taxes for the calendar years 1933 and 1934 

i 

as follows: 

l 

Year Income tax Excess-profits tax 

1933 $905.27 $329.1^, 

1934 952.50 346.36! 

j 

The petitioner contests this determination and alleges 
that the respondent erred in determining that it is an 
association taxable as a corporation, and, in the alternative, 
if taxable as an association, the respondent erred (a) in 
computing petitioner’s taxable net income, (b) in jcom- 

i 

puting depletion for the year 1933, and in making i^o al¬ 
lowance for depreciation or depletion for the year J934, 
(c) in computing excess-profits taxes for each ofj the 
years in question without making a deduction from net 
income of 12-1/2 percent of the adjusted declared value 
of capital stock. 
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The case is submitted on the pleadings, oral testimony, 
and documentary evidence. 

Findings of Fact. 

The petitioner is an express trust created August 13, 
1932, having its principal office at Tulsa, Oklahoma. 

According to the trust instrument, which is included 
herein by reference, the Royalty Service Corporation, 
Ltd. conveyed to the Southwest Co., an express trust, in 
trust, an undivided 7/48ths interest in the 7/8ths work¬ 
ing interest of a certain oil and gas lease in considera¬ 
tion of $1.00 and the issuance to the donor of certificates 
of beneficial interest. The name of the trust so created 
was the “Hare Trust”, petitioner herein, and all written 
instruments were to be executed by the Southwest Com¬ 
pany as trustee for the Hare Trust. 

The trust instrument provided that the trust should 
cover not only the specific property conveyed “but also 
all other property, if any, hereafter conveyed by any one 
to Hare Trust.” The trustee, at its option, had the right 
to obtain, acquire, take or hold for the benefit of the 
trust and subject to the terms and provisions of the trust 
any other property. 

The petitioner was to continue for a period of 21 years, 
but might be liquidated prior to that time at the direction 
of the grantor (if at that time the owner of any bene¬ 
ficial units) and the owner of 2/3 of the beneficial units. 

[27] The capital of the trust was originally divided into 
800 beneficial interest units. The ownership of such. 
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I 


units was evidenced by certificates of trust containing, 
among other things, the name of the owner and the num¬ 
ber of units owned. These certificates were transferable 
only on the books of the trustee by the owner in person, 
or by attorney, upon surrender of the certificate properly 
endorsed. 

I 

There was one producing well on the property when the 
trust was created, and no other wells were brought ijn dur¬ 
ing the years before us. The producing well was operated 
by the Phillips Petroleum Co. under an operating contract 
with Royalty Service Corporation. The petitioner bwned 
a proportionate interest in the operating machinery and 
equipment. The working interest of the lease owned 
by petitioner was operated for its benefit an<(l pe¬ 
titioner paid its proportionate share of the operating ex¬ 
penses and the costs incident to any new equipment. 
Petitioner checked each bill as it came in and could object 
to it if unsatisfactory. 

The trust instrument provides that the 800 un|ts in 

i 

the trust should be issued to the grantor or its order 
as fully paid non-assessable outstanding units in consider¬ 
ation for the trust property, and each unit outstanding 
“shall be entitled to share pro rata in all the property 
and income” of the trust, and to a right to participate in 
a division of the property on liquidation, but no legal 
right to the trust property. It further provides that so 
long as the grantor owns any units in the trust, j“the 

i 

grantor exclusively shall be entitled at its option tp re¬ 
ceive” directly from the pipe line, oil and gas companjy, or 
any person running or purchasing the oil and gas, all in- 
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come from such sales, and upon making collections shall 
retain the portion which the number of units owned by 
the grantor bears to the full 800 units, and send the 
balance to the trustee. 

Section six of the trust instrument provides: 

The Trustee, its successors and assigns, shall be en¬ 
titled to receive and/or retain as full compensation for 
its services in acting as Trustee herein, the following 
compensation: - 

(1) Five (5%) per cent of the gross receipts arising 
from any source whatsoever (including the receipt 
from the sale of all or any portion of the trust property). 

(2) The Trustee shall in addition thereto, have 
the right to receive and/or deduct from the gross re¬ 
ceipts all of its actual expenses incurred or accrued in 
operating the property, if operation be necessary, or in 
attending conferences with the operator, and the Trus¬ 
tee shall have the power and right to bind the trust 
estate herein conveyed for expenses such as court costs, 
witness fees, and attorney’s fees covering litigation in¬ 
volving the trust property, provided, however, that the 
Trustee shall have the right to incur any and all other 
expenses or obligations on behalf of the trust by and 
with the consent in writing of the original Grantor 
herein (if the original Grantor at that time owns any 
units in this trust) and of the owners of two-thirds in 
amount of the outstanding units in this trust. 

(3) However, it is expressly agreed and understood, 
anything in this trust conveyance to the contrary not¬ 
withstanding, that none of the above charges nor any 
other charges shall be made by the Trustee as against 
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the original Grantor or as against any units in the trust 
or the property evidenced thereby, which said units 
are at the time owned by the original Grantor^ 

i 

j 

[28] The instrument also provides that the net receipts 
by the trustee shall be distributed to the holders of bene¬ 
ficial units on or before the 15th day of the Imonth 
following the month of receipt. 

j 

The instrument further provides for the succession of 
trustees and that the sale or transfer of unit shares shall 
not work a dissolution of the trust or have any j effect 
whatsoever on the trust estate. The trustee ma|y sell 
or convey trust property upon the written consent |of the 
grantor (if it is the owner of any units) and the holders 

I 

of 2/3 the outstanding units. 

The grantor, regardless of the number of units owned 
by it, or any bona fide owner of 300 or more units, may 
at any time elect to surrender to the trustee for cancella¬ 
tion such units in the trust and take in lieu thereof a 

I 

proportionate undivided share of the property of thd trust 
without affecting the trust as to the remaining unit own¬ 
ers. 

! 

Petitioner did not set up on its books any capital ojr sur¬ 
plus accounts. Distributions to the unit owners, except 
the grantor, were made from the net receipts from the 
sale of oil and gas. 

Petitioner filed its income tax returns for 1933 and 1934 

I 

on form 1040. The return for 1933 showed a net loss 
of $5,689.18. On this return it claimed a deduction of 
$7,574.35, “Distribution to unit holders”, and $6,921.24 
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“depletion”. In determining the deficiency here in ques¬ 
tion the respondent disallowed the amount of $7,574.35 
distribution to unit holders, and allowed only $2,222.63 de¬ 
pletion. The respondent computed the excess-profits tax 
upon the net income without the allowance of 12-1/2 per¬ 
cent of a declared value of petitioner’s capital stock. 

In its return for the calendar year 1934 petitioner claimed 
a net loss of $4,640.83. The return showed as deductions 
from gross income “Distributions to unit holders” $9,- 
600, and “Depletion and depreciation” in the amount of 
$1,968.09. Both of these amounts were disallowed by the 
respondent in determining the deficiency here in question, 
notwithstanding the fact that the revenue agent’s report 
stated that information from which cost depletion, de¬ 
preciation and allowable depletion could be computed 
was available and could be obtained from petitioner’s 
files. The respondent computed the excess-profits tax for 
the taxable year upon the net income as adjusted by him 
without any allowance of 12-1/2 percent of a declared 
value of petitioner’s capital stock. 

Petitioner did not file a capital stock tax return for the 
year 1934. 

Opinion. 

KERN: The issues in this case are substantially sim¬ 
ilar to those raised in Second Carey Trust, 41 B. T. A.. 

Petitioner argues that the fact that the property was, in 
this case, transferred directly from the owner to the trustee 
of the trust in consideration that all the beneficial units be 
issued to the donor or its nominee constitutes a material 
difference. We find no merit in this argument. 
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Whether a trust is an association taxable as a corpora¬ 
tion is not affected by the number of the holders of 
its beneficial units. Here the trust, with the exception 
of the amounts involved and other minor details, was 
substantially similar to the Second Carey Trust, supra. We 
there held that the trust was an association taxable as 
a corporation within the Supreme Court’s decisions in 
[29] Morrissey v. Commissioner, 296 U. S. 344 and 
Helvering v. Combs, 296 U. S. 365. On the authority 

i 

of those decisions we hold that petitioner is an Associa¬ 
tion taxable as a corporation in 1933 and 1934. 

As to the alternative question raised the petitioner con¬ 
tends that for the year 1933 respondent erred in i deter¬ 
mining depletion as 27-1/2 percent of gross income! with- 

I 

out any consideration of depletion based on cost )> r ad¬ 
justed cost basis. Petitioner has offered no evidehce to 
show that allowable depletion based on cost is greater than 
allowable depletion computed on the percentage basis. 
The respondent has allowed depletion based on £7-1/2 
percent of gross income. Petitioner has not showp this 
determination to be erroneous and the respondent’s deter¬ 
mination is approved. 

For the taxable year 1934 the respondent did not [allow 
any depreciation. Petitioner has failed to offer any evi¬ 
dence to show that it is entitled to any depreciation!, and 
there are no facts in the record upon which we can deter¬ 
mine depreciation. The respondent’s determination [as to 
this item is, therefore, approved. The respondent did not 
allow any depletion for 1934, and petitioner did not i offer 
any evidence at the hearing to show that it is entitled 
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to depletion based on cost, or that allowable cost deple¬ 
tion is greater than percentage depletion computed under 
section 114 (b) (3) of the Revenue Act of 1934. It does 
appear from the record that substantially all of petitioner’s 
income for the taxable year was from oil and gas wells. 
We hold, therefore, that petitioner is entitled to depletion 
in the amount of 27-1/2 percent of its gross income, as 
provided in section 114 (b) (3) of the Revenue Act of 
1934. Second Carey Trust, supra. 

At the close of the hearing and after both parties to 
the proceeding had rested, the petitioner filed a motion 
asking that if the Board should hold petitioner to be an 
association taxable as a corporation, then a further hear¬ 
ing be had to determine the correct amount of the tax. 

A similar motion couched in substantially the same lan¬ 
guage was made at the close of the hearing in Second 
Carey Trust, supra. In denying the motion we there said: 
“To grant the motion under the facts and circumstances 
of this case would be tantamount to permitting the issues 
to be tried piecemeal after being submitted as a whole. 
This we will not do.” This language applies with equal 
force here. The motion to reopen the case for the purpose 
of submitting additional evidence is, therefore, denied. 

As to the issues involving the determination of excess- 
profits taxes, petitioner did not file any capital stock re¬ 
turns or declare any value for its capital stock for the 
years before us, nor does the record show that any assess¬ 
ment for capital stock purposes was made or capital stock 
tax paid for those years. In this situation the determina- 
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tion of the respondent is approved. Del Mar Addition, 
40 B. T. A. 832. Cf. Second Carey Trust, supra. 

Decision will be entered under Rule 50. 

Enter: 

Entered Apr 9, 1940 

[30] Motion for Rehearing, Re-consideration, and 

Further Hearing 

(Filed May 8, 1940) 

I 

Comes now Hare Trust, an express trust, the Petitioner, 
and respectfully moves the United States Board of Tax 
Appeals that it rehear and re-consider its report promul¬ 
gated in the above cause on April 9, 1940, with Respect 
to the income and excess profits tax of Petitioner jjor the 
years 1933 and 1934, which said report is filed fpr the 
said two years as to Petitioner under Docket Numbers 
85171, 93613, and for cause of said motion respectfully rep¬ 
resents and shows: 

I 

I 

1. That the Board, in relying upon the decisions in 
Morrissey v. Commissioner, 296 U. S. 344; Helpering 
v. Combs, 296 U. S. 365, and Helvering v. Colpman- 
Gilbert Associates, 296 U. S. 369 as authority for finding 
that Petitioner is an association taxable as a corporation, 
entirely fails to distinguish between the facts present 
in the record and in the instant case and the facts! pres¬ 
ent in the cases above referred to. 

2. That the Board bases its opinion as to Petitioner’s 
being taxable as a corporation on certain authority given 
to the trustees of the trust, and over-looks the fact that 
the power of the trustees does not govern the question 


i 

i 

i 
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[31] of whether or not Petitioner is an association, but that 
there must be an association of persons for the purpose 
of using, or capital contributed and effort made in mak¬ 
ing a further profit, and in carrying on a business. 

3. That the Board cites as reasons for holding that 
Petitioner is an association, taxable as a corporation, 
certain rights and authority which are merely incidental, 
and do not in any manner relate to the doing of business 
or to the managing or carrying on of a business for 
profit, and relies upon certain other rights given the 
trustees which likewise are incidental matters, and 
which would be necessary in the creation of any trust, 
no matter how created, in order that the terms of the 
trust be carried out. 

In the alternative, should the Board refuse to rehear 
and re-consider its opinion as to the taxability of the 
Petitioner as a corporation, Petitioner nevertheless moves 
that the Board re-consider its holding and directions with 
respect to the alternative contentions, and asks that upon 
a rehearing, the Board re-consider its finding with re¬ 
spect to the alternative contentions, and that the petitioner 
be granted an opportunity to present evidence showing 
the correct depletion, the correct depreciation, and the 
proper basis of adjusted declared value, or that the Board 
direct a decision, to be entered under Rule 50, with re¬ 
spect not only to depletion, but with respect to deprecia¬ 
tion likewise, and also for the fixing of a proper adjusted 
declared value as a basis for excess profits tax, and that 
upon the computation, to be made under Rule 50, 
the Board direct that the computation be made as to all 
matters, as herein set forth. 
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WHEREFORE, because of the matters and thihgs set 
forth in this motion, your Petitioner prays that the Board 
rehear and re-consider its finding that the Petitioner is 
[32] an association, taxable as a corporation, apd that 
upon a rehearing, it find that Petitioner is not an Associa¬ 
tion taxable as a corporation, but as a liquidating trust, 
and in the alternative, in the event that the Board ad¬ 
heres to its finding that the Petitioner is an association, 
taxable as a corporation, that nevertheless, Petitioner be 
allowed to present evidence as to depreciation and de¬ 
pletion upon which a correct computation of the tjax can 
be made, and that the Board amend its direction that the 
decision be entered under Rule 50, only as to the matters 
set forth in its report; and Petitioner moves that thei Board 
direct that the decision be entered under Rule 50 upon 
computation as to the proper depletion and depreciation; 
and excess profits tax based upon a proper and reasonable 
adjusted value; and that the Board make and en\ei all 
orders necessary and proper for the correct determination 
by the Board of Petitioner’s tax liability, and for the cor¬ 
rect computation thereof. 

E. J. Lundy 

L. M. Poe, Jr., 

1308 Hunt Buildingj 
Tulsa, Oklahoma. 

Rupert F. Bippus, 

10 South LaSalle Street, 
Chicago, Illinois. 

Attorneys for Petitioner. 

Denied 

May 9, 1940 
/s/ John W. Kern 
Member 

U. S. Board of Tax Appeals 
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[33] Decision 

Pursuant to the Board’s Memorandum Findings of Fact 
and Opinion entered in the above-entitled proceeding on 
April 9, 1940, and respondent’s motion for entry of de¬ 
cision filed on May 8, 1940, which motion came on for 
hearing under Rule 50 on July 17, 1940, now therefore, 
it is 

ORDERED and DECIDED: That there is a deficiency 
in petitioner’s income and excess profits taxes for the 
year 1933 in the amounts of $905.27 and $329.19, respec¬ 
tively; and a deficiency in petitioner income and excess- 
profits taxes for the year 1934 in the amounts of $642.88 
and $233.77, respectively. 

(Signed) John W. Kern 

Seal Member 

Enter: 

Entered Jul 19 1940 


[34] Motion to Vacate Board’s Memorandum Findings of 
Fact, Opinion, and Decision; to Grant a New Trial 
or a Further Hearing; and to Make Addi¬ 
tional Findings. 

(Filed August 19, 1940) 

Comes now petitioner by its attorney and MOVES the 
Honorable United States Board of Tax Appeals to vacate 
its Memorandum Findings of Fact and Opinion entered in 
the above designated proceedings April 9, 1940, and its 
Decision entered July 19, 1940, pursuant thereto; to re¬ 
open the proceedings and grant a new trial or a further 
hearing limited to the points set out herein; and to make 
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the attached additional findings of fact. The reasons for 
granting this motion have been set forth in a similar mo¬ 
tion in the companion case of Second Carey Trust j Docket 
No. 93611, and what is there said is incorporated here by- 
reference in so far as it is applicable to the relief herein 
requested. 

i 

The specific points on which petitioner desires these 
proceedings reopened are: 

1. The proposition that petitioner is an ‘^express 
trust” created under the laws of Oklahoma, which makes 
it a creature of law, a legal entity, requiring it to 
sue and be sued in its own name and capacity and not 
as an association of individuals,—hence requiring the 
Federal Government to recognize it as such for taxation 

[35] purposes. This proposition is more fully set forth 
in the motion filed concurrently herewith in the case 
of Second Carey Trust, referred to above. 

2. The proposition that petitioner is entitled to an 
exemption for excess-profits tax purposes. Petitioner 
took the position in good faith that it was not taxable 
as an association for income tax purposes and, there¬ 
fore, not liable for capital stock taxes. It filed no capital 
stock tax returns and made no declaration of value for 
capital stock. Since the Board held that petitioner was 
taxable as an association, it has filed capital stpck tax 
returns for said years and paid the tax assessed thereon. 
Petitioner doubtless is entitled to the benefit of the ex- 

I 

emption for excess-profits tax purposes, based jon the 
declared value of its capital stock for said year$, even 
though the capital stock tax returns may be delinquent, 
when it is now for the first time required to filje such 
returns. 
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Therefore, petitioner desires the opportunity of prov¬ 
ing facts which afford such exemption. The authorities 
supporting this right are set out in the motion filed 
concurrently herewith in the case of Second Carey Trust 
referred to above, but particular attention is suggested 
to the case of Jamie A. and J. M. Bennett v. Commis¬ 
sioner cited therein. That case seems to afford ample 
authority for granting the relief sought on this point. 

WHEREFORE, petitioner prays that this motion be 
granted and that the attached additional findings be made. 

Respectfully submitted, 

(Signed) Geo. E. H. Goodner 
Geo. E. H. Goodner 
Munsey Building 
Washington, D. C. 

Attorney for Petitioner 

Denied 

/s/ John W. Kern 
Oct. 3 - 1940 
Member 

U. S. Board of Tax Appeals. 

[36] ADDITIONAL FINDINGS OF FACT REQUESTED 

BY PETITIONER 

Petitioner requests the Board to make the following ad¬ 
ditional findings based upon the record as now made even 
though the other relief requested in this motion be denied. 

1. Petitioner never at any time carried on any activity 
except that necessary to receive its share of the proceeds 
of the oil from its interest in the lease, the payment of 
necessary expenses of operation and bookkeeping there- 
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i 

i 

from, and the distribution of the balance to the certificate 
holders (Tr. 7-10). 

2. Petitioner did not operate the oil property and had 
no voice in its operation. Its only interest in the lease 

i 

was to share in the net proceeds of the oil produced (Tr. 
7, 9-10). | 

3. Petitioner’s books were kept to show the c^sh re¬ 

ceipts and disbursements. No entries or accounts were 
shown from which the net profits could be determined, 
and no differentiation was made between capital and 
income on the books or in the distributions to unit folders 

(Tr. 8, 11, 17). | 

-i- 

I 

[37] Petition for Review of Memorandum Findings J>f 
Fact and Opinion, and Decision of United 
States Board of Tax Appeals. 

(Filed January 3, 1941) ! 

To the Honorable United States 
Court of Appeals for the District of Columbia: 

Petitioner respectfully represents to the jCourt: 

I. Jurisdiction 

1. Petitioner is an express trust created and existing 
under the laws of the State of Oklahoma through a writ¬ 
ten declaration of trust, and whose address is 905 Kennedy 
Building, Tulsa, Oklahoma. The affairs of petitioner are 
managed by W. E. Brown, A. J. Diffie, and H. I. Spianks, 
of Tulsa, Oklahoma, the statutory managing trustees. 

2. Respondent is the duly appointed, qualified, and 
acting Commissioner of Internal Revenue. 

i 

i 
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[38] 3. On March 7, 1936, respondent by registered mail 
notified petitioner of his determination of deficiencies in 
income and excess profits taxes for the calendar year 1933 
in the amounts of $905.27 and $329.19, respectively. 

4. Petitioner appealed to the United States Board of 
fax Appeals from said,deficiency letter, and that proceed¬ 
ing bears Docket No. 85171. 

5. On February 23, 1938, respondent by registered 
mail notified petitioner of his determination of deficiencies 
in income and excess profits taxes for the calendar year 
1934 in the amount of $952.50 and $346.36, respectively. 

6. Petitioner appealed to the United States Board of 
Tax Appeals from said deficiency letter and that proceed¬ 
ing bears Docket No. 93613. 

7. The proceedings were heard together and on April 
9, 1940, the Board promulgated its Memorandum Find¬ 
ings of Fact and Opinion (unreported), and on July 19, 
1940, it entered its Decision, in which it found and held 
that there are deficiencies in income and excess-profits 
taxes for 1933 in the respective amounts of $905.27 and 
$329.19, and for 1934 in the respective amounts of $642.83 
and $233.77. Within thirty days thereafter, as provided 
by the Board’s Rules, petitioner filed a “Motion to Vacate 
Board’s Memorandum Findings of Fact, Opinion and De¬ 
cision; To Grant A New Trial or a Further Hearing; And 
to Make Additional Findings”, which motion was denied 
on October 3, 1940. 

[39] 8. Pursuant to the provisions of Section 1141(b) (2) 
of the Internal Revenue Code, petitioner and respondent. 
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through their attorneys, have stipulated that review of 
the Board’s Memorandum Findings of Fact, Opinion and 

i 

Decision may be prosecuted in this Court, as evidenced 
by stipulation attached hereto as Exhibit A. 

9. Petitioner desires a review by this Honorablie Court 
of the Board’s Memorandum Findings of Fact and Opin¬ 
ion, and Decision, and denial of the aforesaid Motion to 
Vacate, etc., and brings this action under the provisions 

of Sections 1141 and 1142 of the Internal Revenue Code. 

I 

II. Nature of the Controversy 

On August 13, 1932, by a written declaration of trust, 
petitioner became an express trust under the lawsi of the 
State of Oklahoma. At that time it acquired a fractional 
part of a working interest in an oil and gas lease.! Peti¬ 
tioner did not operate the lease and had no control over 
its operation, but merely received its proportionate part 
of the receipts from the sale of oil and gas, less ij;s pro¬ 
portionate part of the expenses. Petitioner then distrib¬ 
uted the net receipts, after paying its incidental expenses, 

I 

to the holders of certificates of beneficial interestj in it. 
Petitioner engaged in no other activity of any kipd. It 
kept no regular set of books. 

Petitioner’s trustees filed fiduciary tax returns for 
the years 1933 and 1934, disclosing losses for those I years. 
[40] Upon audit of said returns, respondent held that 
petitioner was an association taxable as a corporation, and 
the Board affirmed this holding. 

Petitioner did not file capital stock tax returns pr de¬ 
clare a value for its capital stock in 1933 or 1934, because 
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it did not believe it was a corporation or liable to file 
said returns and pay a tax. Since the hearing in the 
case petitioner has been required to file capital stock 
tax returns, and therein declare a value for its capital 
stock and pay a tax thereon. In computing the excess prof¬ 
its tax for 1933 and 1934, respondent and the Board have 
erroneously failed to allow any amount as the exemption 
of 12 1/2% of the declared value of the capital stock, 
as provided by law. 

Subsequent to the Board’s Decision, petitioner filed 
a motion for additional findings proved by the record, 
for reconsideration and for a further hearing with respect 
to the amount of the exemption for excess profits tax 
purposes, which motion the Board denied. 

The additional findings should be made and it should 
be held that petitioner is taxable as a trust and not as 
a corporation, but in any event, if petitioner is taxable as 
a corporation, there should be a further hearing for the 
purpose of proving the exemption of 12 1/2% of the 
capital stock value, to which petitioner is entitled in com¬ 
puting its excess profits taxes for 1933 and 1934. 

[41] III. Assignments of Error. 

1. The Board erred in refusing to make the additional 
findings of fact requested by petitioner in motion filed 
August 19, 1940. 

2. The Board erred in failing to find and hold that pe¬ 
titioner never at any time carried on any activity except 
that necessary to receive its share of the proceeds of oil 
from its 7/96ths interest in a 7/8ths interest in an oil 



and gas lease and the incidental activities necessary to 
distribute such proceeds to its beneficiaries. 

3. The Board erred in holding that petitioner was an 
association taxable as a corporation and in failing tq hold 
that petitioner was an express trust, taxable as such, in 
1933 and 1934. 

4. The Board erred in refusing to vacate its Decision 
and hold a further hearing for the purpose of proving the 
exemption to which petitioner is entitled under th^ law 
for 1933 and 1934 in computing its excess profits taxes; 
and in failing to hold that respondent acted arbitrarily and 
in disregard of the law, when he taxed petitioner j as a 
corporation subject to excess profits tax, but failed to allow 
any amount as the exemption to which it was entitled 
under the law. 

[42] 5. The Board erred in denying any amount ajs an 
exemption to petitioner in computing its excess profits 
taxes for 1933 and 1934. 

i 

6. The Board erred in denying petitioner’s “Motion to 
Vacate Board’s Memorandum Findings of Fact, Opinion, 

i 

and Decision; to Grant a New Trial or a Further Heating; 
and To Make Additional Findings” filed August 19, jL940. 

7. The Board erred in deciding that there are defi¬ 
ciencies in income and excess-profits taxes for 19331 and 
1934. 

I 

WHEREFORE, petitioner prays that this Honorable 
Court will review the Memorandum Findings of Fact, 
Opinion, and Decision of the United States Board of | Tax 
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Appeals, and reverse and set aside same insofar as the 
foregoing assignments of error apply, and therein find and 
hold for petitioner; and grant such other and further 

[43] relief as petitioner may be entitled to, or which 
to the Court may seem equitable and proper, including 
judgment for costs in this case. 

(Signed) GEO. E. H. GOODNER 
GEO. E. H. GOODNER 
Attorney for Petitioner 

Munsey Building 
Washington, D. C. 

DISTRICT OF COLUMBIA, ss: 

Geo. E. H. Goodner, being first duly sworn, deposes 
and says that he is the attorney for the petitioner; that 
he knows the contents of the foregoing petition; that to 
the best of his knowledge and belief the statements there¬ 
in made are true; and that the assignments of error are 
well taken and intended to be argued. 

(Signed) GEO. E. H. GOODNER 

Subscribed and sworn to before me this 3rd day of Jan¬ 
uary, 1941. 

(Signed) Elsie P. Dameron 
(SEAL) Notary Public 

My Commission Expires Oct. 15, 1943 

[44] Stipulation As to Review 

Exhibit A 

It is hereby stipulated by and between the parties here¬ 
to through their attorneys that Hare Trust, petitioner. 



may file and prosecute its petition for review of the find¬ 
ings of fact, opinion and decision of the United States 
Board of Tax Appeals in the United States Court of Ap¬ 
peals for the District of Columbia. 

(Signed) GEO. E. H. GOODNEjR 
GEO. E. H. GOODN$R 
Munsey Building 
Washington, D. C. j 

Attorney for Petitioner 

(Signed) Samuel O. Clark, Jr. 

SAMUEL O. CLARK,! JR. 

Assistant Attorney Gen¬ 
eral 


[46] Statement of Evidence 

(Filed Mar. 27, 1941) 

The following is a narrative statement of all the I evi- 

i 

dence introduced at the hearing in the above entitled 
cases held on April 13, 1939, at Tulsa, Oklahoma, before 
the HONORABLE JOHN W. KERN, Member of I the 
Board of Tax Appeals, which is material to the assign¬ 
ments of error: 

W. E. BROWN, a witness on behalf of petitioner, j tes¬ 
tified on DIRECT EXAMINATION as follows: j 

I am one of the trustees of the Hare Trust, and have 
been such since its organization. 

(Thereupon, after identification by the witness, there 
were received in evidence as petitioner’s Exhibit 1 
a photostatic copy of “Trust Conveyance Creating Hare 
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Trust” and as petitioner’s Exhibit 2 a specimen copy of 
the certificate of trust issued by petitioner.) 

I had no interest in Royalty Service Corporation, Ltd., 
at the time of this conveyance, nor did I at any time 
during the existence of Hare Trust. 

[47] The Southwest Company referred to in Exhibit 1, 
was an Oklahoma trust, of which Brown, Diffie and 
Shanks were trustees. There were no other trustees of 
the Southwest Company in 1932. 

Beneficial interests were originally issued under the 
Hare Trust either to Royalty Service Company or its nomi¬ 
nee. Afterwards half of those certificates were sold, and 
the other half were cancelled out, and half of the property 
was reassigned to the original owners of Royalty Ser¬ 
vice Company. 

The property designated in Exhibit 1 is an oil and gas 
lease on which is located one producing well. It was 
developed and operating at the time of the creation of 
the trust. No additional wells were drilled on the prop¬ 
erty in 1933 or 1934, and none have been drilled since 
then. The only well on the property is the original well 
which was on the property at the time the trust was 
created. 

Phillips Petroleum Company operated the property, 
and neither Southwest Company nor Hare Trust ever 
operated it. Hare Trust did not have any drilling or 
operating machinery for drilling or operating oil prop¬ 
erties. 

Hare Trust received the checks for its proportionate 
part of the oil and gas produced on the property and dis¬ 
bursed it in accordance with the terms of the trust. It 
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did not at any time use any of the funds derived Ifrom 
the interest in the oil and gas lease for the purchase 
of any other property. It did not use any of the mloney 
[48] received from the sale of beneficial units for| any 
purpose other than the purchase of the property and for 
the paying of operating expenses on the property. | An 
itemized bill of the operating expenses was received | each 
month from Phillips Petroleum Company, the operator. 
After investigation of the correctness of those amounts, 
Hare Trust paid the bills if they determined they Were 
correct. 

| 

In making distributions to the unit holders undeif the 

l 

trust, no distinction was made between return of cajpital 
and net profits. The receipts from this property Were 
treated as cash on the books of Hare Trust. It did not 
attempt to set up any books of account showing capital, 
surplus and net profits as such. The unit holders jvere 
never advised that the distribution of the moneys v^hich 
they received were net profits. 

I don’t know offhand whether the written contraci re¬ 
ferred to in Exhibit 1, dated December 24, 1930, and re¬ 
corded in Oklahoma County, Book 145, page 582, Miscel¬ 
laneous Records, is the oil and gas lease or the operating 
contract. There was an operating contract in effedt at 
the time Hare Trust purchased its interest between 
Phillips Petroleum Company and Royalty Service Cor¬ 
poration, Ltd. Hare Trust has never operated it. 

Hare Trust has never made any investments of any 
kind other than the original purchase and it has not! re- 
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ceived moneys from any source other than the proceeds 
of sale of oil and gas from the property. 

On CROSS EXAMINATION witness BROWN testified 
as follows: 

[49] New equipment has been placed on this property 
from time to time, since Hare Trust acquired its in¬ 
terest - whatever equipment was necessary to keep the 
property in proper condition. Hare Trust paid for its 
portion of that equipment. It has no operating agree¬ 
ment with Phillips Petroleum Company. 

Payments were made to the unit holders of the Hare 
Trust by checks, which came out of the proceeds received 
from the sale of oil and gas. 

On REDIRECT EXAMINATION witness BROWN testi¬ 
fied as follows: 

At the time we purchased this property, it was con¬ 
nected to the pipe line and oil was being run. No change 
was made by Hare Trust in the pipe line connections 
during 1933 or 1934. The oil was run just as it was 
before, except that part of the proceeds went to Hare 
Trust. 

On RECROSS EXAMINATION witness BROWN tes¬ 
tified as follows: 

Under the lease the Trust acquired a part of the equip¬ 
ment. It has an undivided interest in 7/8 working in¬ 
terest in the lease, which carries with it a portion of the 
equipment, or whatever was on the lease. We had noth¬ 
ing to do with the buying of additional equipment. 
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Phillips took care of the tax just the same as other ex¬ 
penses. It never consulted us before making expendi¬ 
tures at any time. j 

I 

[50] On REDIRECT EXAMINATION witness B^OWN 

I 

testified as follows: 

I cannot say definitely as to whether there was any ad¬ 
ditional equipment placed on the lease during 1933 or, 1934, 
but my judgment is there was nothing other thap pos¬ 
sibly a new joint or two of tubing or a few necessary 
oil supplies. In order to lift oil from the ground, i it is 
necessary to have tubing and pipes and to keep thej well 
through which it flows in proper condition. That jmust 
be done in all cases of oil operations; it is like keeping 
a building heated in order to keep it rented. 

I 

I 

KARL F. MARTIN, a witness on behalf of petitioner, 
testified on DIRECT EXAMINATION as follows: 

I have been employed by the Bureau of Internal Reve¬ 
nue in determining income and making reports oiii in¬ 
come from oil and gas properties in the Oklahoma oil 
field for 15 or 16 years. 

I made a report in 1935 on the Hare Trust for the (year 

1933, and on August 1, 1936, a report for the year 1934. 

i 

(Thereupon after identification by the witness, Inhere 
was received in evidence as petitioner’s Exhibit 5 revenue 
agent Martin’s report for the year 1934, for the purpose 
of showing the income and excess profits tax for }934, 
and the manner in which they were arrived at, the (con¬ 
clusions and reasons for the assessments not to be blind¬ 
ing on petitioner.) 
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Exhibit 5, my report for 1934, is the basis for the as¬ 
sessment of the tax now in controversy. I made a de¬ 
termination of income, as well as excess profits tax. I 
made no allowance for declared capital stock value for 
1934, and I believe Hare Trust had not made any deter- 
[51] mination of capital stock (value) for 1934. That for 
1933 was not in controversy, because the Act was only 
applicable to 1934. 

I think the source of petitioner’s receipts or income was 
primarily from the sale of oil and gas from the producing 
lease in the Oklahoma City field. This report is not suf¬ 
ficiently complete for me to say whether I found any in¬ 
come from any other source in 1934. From my examina¬ 
tion I knew that the principal part of, if not all, the re¬ 
ceipts of the Hare Trust were derived from oil and gas 
taken from the ground covered by this lease in controversy. 
I ascertained that this interest in the lease was all of 
the producing property owned by the Hare Trust. 

No capital stock tax (value) had been declared by the 
Hare Trust for 1934 at the time I made my examina¬ 
tion, and none was fixed by me. I was familiar with 
the provision of the law which provides that the excess 
profits tax was to be 5% of the amount (income) above 
12 1/2 °/o of the declared capital stock value, but I made 
no allowance for the capital stock value or the capital of 
the trust. The excess profits tax was computed at 5% 
of the total income found by me. 

Hare Trust had filed a return for 1934. 


On CROSS EXAMINATION witness MARTIN testified 
as follows: i 

I 

[52] All my work is subject to review at Washington. 

i 

(At the conclusion of the aforesaid hearing petitioner 
filed the motion designated as having been filed on April 

13, 1939). | 

I 

I 

The foregoing is a true and complete statement!of all 
the evidence introduced at the hearing, which with Ex- 

i 

hibits 1, 2, and 5, is material to the assignments of error. 
(Signed) Geo. E. H. Goodner, 

Attorney for Petitioner. 

i 

J. P. Wenchel, 

Chief Counsel, Bureau pf In¬ 
ternal Revenue, 

I 

Attorney for Respondent. 
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00V ALL MSI BT TKSOS PREDE5T8I- 

®AT. SUREAS, IranioloMbl Leglelatoro of 
tho State of OViohonn, a p p rove d ttaroh 22nd, 1919, bdr^ 
l ap tw li of tti 1919 Ooaalon Lam of tho Otate of 
! (mv Oootlono 11S20»U823, both lr.oluairo, 

' Cklahono Otatutoo 1931), it is provided that express 
tzuoto aoy be creatod for zeal and personal property, nd 
that tho trusteoo thereof nay o^ruluot t:*e br.ji’.cso for and 
on beiiolf of porsone interested l \ jucL trusts, ad 

HUikAS, It is further ; rovided ir. u id not 
1 thnt tho liabilities of tiie Trustee or benefioi.-ery oh .11 
be United to tho trust out: * e an created, ad 

uHS£A5» the under ai,;..ed, Jtoyulty Cerrioo Corpor¬ 
ation, Ltd*, wurr nts th t it Is now tho owner of the follow¬ 
ing do sari bod property* to-uiti- 

An undiYidod J/Uctha interest ir. tho 7/dth 
working intercot in r. oert-in oil ;‘:ji lease, 
ehioh said oil <s3d g- 9 louse is reoorded in book 
15 of Oil and C o Leras, .'.t itvc 229, of tho 
rooordo in tho office of the County Clori; of 0/. In¬ 
b orn County, and • hioh j:Ad oil cuwi r 'as lease covoro 
tho follooinj; described land si Pi .to in -..lahoca 
fl o on ty, state of ^hlnh oa, to-d ti- 

A part of tho a».; of tho- c.:. of Cootion 3- ;, - t 
Tovnohip 12 north, Rar^je 3 seat, be.rlnni v t 
point 651,7 foet enot of ♦ho ‘.rest li ic of '.: Id 


I 


5f> 



i 


muirtcr# whore it intoxoocto tho outh lino 
o f tho c. •»>. cj. ., right-of-way; thenoe 
South to tho canter of the . jrth Canadian 
i&Tcr; the no* down jnid river ir. i. ov.tthoo.3t- 
orly oour o tc a :x>ixvt whert, it woul.. inter¬ 
sect a line drawn I'orth f-nd Uouth frou a point 
bbl*7 feet east of the point of boglnnliv;; 
thonoe north to the 0, < • 6 ,u ii, riL'ht-of-'.^ayj 
thenoe weaterly along a<id ri^ht-of-way to tho 
point of beginning. 


The oi l an g:j| lease la being operated by 
Phillips Petroleum Company* a corporation* of 
Bartlesville* Oklahoma* subject to the tons of 
a written contract dated Deoenber 2 1 *, 19J0, re¬ 
corded in Oklahoma '■ounty, Book 1^5 at page $82 
of niooelloneouo iteoorde* and 

I 

..H.’j&AS* the undersigned* Royalty Gerrioe 
Corporation, Ltd,* deeiros to oonvey sold property in 
trust to Tht Southwest Company, an express trust* only 
in the wanner and upon the tons and conditions herein¬ 
after set forth* 

now, THK&TOR£* the undsreigned, Royalty Barrios 
Corporation* Ltd. * beralnnf ter ooiled Grantor* in oonelder¬ 


ation of the eua of One .collar ($1.00) in hand paid the j 


receipt of which 1s hereby acknowledged* and in oonsidera¬ 
tion of the lsnuanee to it or to lte order of the oertlfleatee 
of benefidal lntereet in this trust as herslaafter eet forth, 

* I 

dose hereby trenefer* cell and aealgn to The flo w t hw ot Com p any* 

I 

an express trust* ersated by a deolaration of trust dated 

July 25, 1952, and filed of record in Oclshcec OOunty* and 

i 

hereinafter referred to ae trustee* all ol its right* title 
and interest In and to the p ro p er t| her its fere desert bed* said 

I 

j 


1 
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lnter«ot to be o-.-ncd, hold, r.cj*.\ced, operated and 
bandied by t)ve Trustee for the benefit of the holders 
of the oartlflo:tco of benoflo&d Interest hereinafter 
desorlbed, upon and auojoot to -.11 of the following 
turns r\nd auditions 1 - 

duk.Ii. 

The none of the trust hereby created shall he 
* HAUL T.tUJT •• All ooxrreysnoes, deeds, asslumente, 
oontrr.ots, papers or other instruments executed to or by 
the Trustee in relation to this tru^t ahull os in the 
none of The Southwest Ooopony as trustee for ■ is.ns 
T.dJJT This trust ahull ooror and eubraoe not only 
all of the property heretofore epeolfloally desorlbed, but 
also all other property, if any, hereafter a nveyed by any 
one to •HAKE TJtiJhT" { and in this o nneotion, it is under¬ 
stood and agreed that the Trustee at its option shall hare 
the right to obtain, acquire, tabs or hold for the benefit 
of • HAKK Tiiiut ", and subject to the tens and provisions 
of this trust ooxnr^anos, any other property, real, personal, 
aired or othsrHse, not luretofore specifically desorlbed. 

LEQOHD. 

This trust ahull oontlme for a period of 21 years 
from the date hereof, unless temnated sooner In the ■snnes 
hereinafter set forth. If, at the expiration of sold 2X»y*ar 
period, this trust has net been sound up or liquidated, than 
the trustee ahull laoedlately pressed to liquidate and Had 


r 
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i 

j 

up the off sirs o f atJ.il trust, and shall distribute h* the 
volt owner*, after rOI proper liquidation and ether er- 
pSt&se# and plain* hat* been pole, the property or th* prop 

I 

S * *d * therefrom. Zn thus liquid, tln^ and vdndln^ up onldj 

trust and it* property* th* Trustso ahull hurt tht absolute 

I 

right to a«U or dlspoa* of th* whole or ary port of said 

i 

property* either at publio or private sale* without eon- 

i 

salting or procuring the oonaent of the unit ownerj or *? 
of that* the saue a* though the property was the Individual 

J 

property of t~.o Trust*** and anyone purchasing any p ert of 

i 

•old property shall not be required to In any way whatsoever 


Inquire either a* to the right or authority of the Trusted 

i 

to ask* the sale or to Inquire ae to the man- or in which the 
Ousts* Intends to handle* distribute or dispose of the prp- 
seeds. Before a unit owner shall be entitled to receive his 
ex hor proportionate part of tho prooeads upon liquidation, 
said owner shall be required to surrender ocrtlfio-tee for 

I 

the units representing hie or her participation. 

| 

«UM>. 

The capital of *HA rf. ?ic t* shell be the property 
co n v ey ed or to be oo nr eyed to it as aforescld. It ah 11 be 

i 

end le hereby divided into 400 beneficial interest unit* 

i 

(hereinafter oolled unite), which said unite shall be ot 
equal right and preference, except as otherwise provided in 

j 

-h. 


I 


I 


i 



tULs azvtl/or any other portion of this trat oonveyanos. The 
bene rial: try or bensfloinrlea of this trait shc.ll bo tho owner 
or owners of its units and they shall bo known as "unit owners" 
«nd any person holding or owning say beneficial intorsst In tho 
trust shall bs dsesed to bo a "unit ownor or holder* and herein- 
after roforred to os suoh. Ownership of units In tMs trust 
shell bs evidenced by oortlflwxtoo In an appropriate fora, to 
ho selected and approved and Issued by tho Trustee. Bull 
oertlfloate shall oontaln the nose of tho person to when Issued* 
shall state the aunber of units that It represents, shell state 
that It Is noo-esoesoabls, oed shall bs signed by the Trustee. 
Oertlflo- toe nay bs Issued for fractional shores of ths unit* 
prorldsd that no oertlfloate shall be Issued exoept at the 
option of the Trustee for less than a full unit* All unite 
or oertlflontee therefor In this trust shall he tnmoCsrsh&e 
only on ths books of ths trust upon surrender of ths oertl£L* 
o to or oertlflor.tss, representing the unite, properly en¬ 
dorsed. ;uch oortlfloutos shall he the sole and only evldenoe 
of the ownership cf any of tho units In this trust, and owner¬ 
ship of suoh oertlflor.te as shown by ths Trustee, shall be 
oonolusivs evidence for all purposes of ths rights of aiy 
person to ahnrs in all tho rights, privileges, property and 
bene Its arising fxon the ownership of units In the trust, and 
neither ths Trustee nor any other person shill he In any way 
liable by reason of noting u:on auoh evldenoe of ownership, and 
the right to do so sh.11 not he nf.ooted or abridged by any 
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kind or character of notioe. 


• t; • w 


airsalt’anooiir.ly ’..It', too o eoution of this trust 
ooareyanoe, and In oonuidor :tion to*, rufor* the Orantor shall 

I 

he entitled to hrre Issued to it or to its or.-or, nil of the 
000 units in thlo tru*t. Said ’inita shall be issued to it or 

to its order ns fully paid, norvaaoeaenblc, outst nding unite. 

I 

Xaeh unit* until surrendered :*nd o noellod in the manner here¬ 
inafter set forth* shall be entitled to share pro rata in 
all the property and inoome of this the "HARK 7PC J, ;T* , subject 
to ell of tbs terms end conditions set forth in this trust 


girni. 

The Trustee shall hare full and ezolnsire poveri 
authority to demand, tr\c fox, claim and/or reoelre any 

I 

and all rojaltiss* rents* bonuses, oil runs* ens runs* ol^L* 
gas* lnoosii and/or payments due from the property heretofore 
desewlhed* or from any other property hereafter oonreyed to 
the "HAJUt TRUST*# and the trustee shall hare likewise full 

and authority to held, hmidle* operate 


(1) Trended* h ow w r ar* that so long as the Oran tor 
say uaitj^thie trust* the events* ekclunirely sj>rn t j| 


ho entitled to reoelre direetly 


the pipe line* oil and 


gas esnpany and/or person running end/or purchasing 


Q.e 




and/or gas froc. the ..ore described lu. «, dl inooa*, 
oil run* cad chs r ns from 3.\ld vi .divided 7 / ,; £the of the 
7/othc working interest lr. add loose, and u.on making 
ouoh oollcctlono, Gmntor a2v.il rut.In t.s Its property 
only that proportion thoruoi* wdoh the number of units 
than owned by Greater beuro to tho full <300 unite, and the 
Oruntor oh. J.1 thfxeu:x>n a end to tbs Trustee the balance 
of odd ool.ootions, rad 

(2) Provided further, th.st tits Trustee oiv-.ll 
bars no authority vhntsoerer to ssll, osdgn, divide, 
* 5 >o~-tian or ooixvey odd property Airing the lift of tho 
trust hereto? created, except that l- 

(a) The Trustee uay sell or oonrey all or an? 
port of the trust p r o per ty upon repairing in adranos, 
not only the written consent to snoh wile or oonray an ss 
of the owners of two-thirds in asount of the units in 
this trust, but also ths written ooneeat of tbs oraetcr 
if tbs arontor is at that ties ths owner of mgr unite 
in the "Him trust*. 

(b) The Grantor, regardlase of the ran b a r of uolte 
In this trust B a nal toy it at tho tine aed/or any toons fide 
owner ef JOO or eore units in this trust* My at ey tine 
sleet in writing to surrender to the T rus tee for pomensnt 
oaneeii attorn its and/or hie unit sad/or units or eerttfl- 
eate and/or eerm.flsates Seiftf in eaid trust* end te 


f ' 1 

Grl! 

take in lieu thereof Its and/or Us and/or bar psopor- I 
tlonats port of tbs property of said trust. Wfasn suoh 
election is nads by tbs Or an tor and/or by such bona fids 
owner, tbs osrtifloats or osrtiflc .tss representing said 
unit or units of tbs Oran tor and/or of such owner, shall 
bs surrsndsrsd to and onaosllsd by tbs True too, and 1bs 



Trustee shall thereupon oonvay to tbs Orantor and/or 
to such bona fids ownsr, by proper Used, as Ignnent and/or 
lnstnwent, an urdirldsd Interest in tbs property of said 
•Harz TH'JoT" equal to the proportion thorsof which said j 
unit or units so surrsndsrsd bears to the full 300 units 

in this trust* lbs trust shall, however, then oontlnus I 

I 

in full foros and effect as to the remainder of the prop¬ 
erly for ths benefit of the remainder of the unit holders* 
(o) lbs Trustee nay llquldato and wind un such 
trust end all of Its property in such nanr.sr and at suoh 

I 

tins nrlor to the expiration of ths 21-year period as ths 
original Grantor herein (If It la then tho owner of any 
units in this trust) :-nd the .>ensrs of tno—thirds In 


amount of tho units in this tru&t may In ..rltlnc dlrsot. 

i 

(d) Any one <lo tilr«>; with the Trustee In purchasing j 
or acquiring from a.dd Trustee ;oy of the property of 
sold trust shall li ve tho right to rely absolutely u;x>n 
tho written ro -reoont-.tlon or certificate made by ths 

-a- 


i 

i 


i 

i 


i 



" '-7 

r •*> 

T WMM to tte tfftol that the t rum taf authority 
to Mka tbo oolo or oonreyanoe aad/er to Vo offset that 
the requisite masher of unit holders bare {urapaljr oon* 
seated to and acuthoriasd In exiting such oolo ox ootnrey- 
ease. Zn other words, ono purchasing or in any means* 
as "lying any of tho property fans tho Trustee* before 
oorw>meting sold pursbaso or acquisition* shall not ho 
roqulrod to sxaeine tho hooks* records or othor papers 
of thio trust* hut shall only bo roqulrod to toko from 
tbo Txuotoo a written ototesont or oortlfioato to tho 
offset that it has tho right to ooko tho oolo* transfer 
or oozxreyaaoe and thereupon, ouoh written oortlfioato* 
as to ouoh poroon purchasing or aoqulrli*; tho property 
fro® tho True too, and as to ouoh purohnse or aoqulsltiom 
of such property* shall bo conclusively deoed to bo true* 
whether it io or lo not In foot true* and all owners Of 
all units and oertiflaato or oortifloatoo of bonoflolal 
interests in this trust by tho accept- oe or aoquioition 
of their units or osrtifioatoo therefor apeaifloally ogres 
to this provision. The right of ono purchasing or in any 
Bonner acquiring property of this trust fro® tho trustee 
to aot and rely absolutely upon the oertiflonto node by 
tho Trustee In tho sooner aforesaid* shall not bo affeoV 
od or abridged by any kind or ohuraotex of notloe* 


;b 


9 - 
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The TJruutee, it* auoceajora and os Igne, shall be 

i 

•niltied to mtlrt and/or retain as full oonpensatlon for its 

I 

ssirtoss la noting as Trustee herein, tho following —r unta 

I 

tioni- ! 

I 

(1) Jlti (5>) ?ex osat of the gross receipts 

i 

•siting frost aay source whatsoever (including the reoeipt 
from the sols of all or "usy portion of the tmst property) • 

(2) The trustss shall in addition thereto, here 
the right to receive and/or deduct frost the gross reosipts 

f-11 of its actual ox]senssj Incurred or seamed In opsrhto 

i 

lag the property, if operation he nooses ary, or in attend¬ 
ing oonfsrsaoss with tho operator, end the Trustee shall 

I 

hare the power and right to hind the trust estate herein 
oo nr eyed for expanses ouch as court oosts, witness fseS, 
and uttorneyU fees ooverlng litigation 1avoirir^ the trust 
property, provided, hover or, that tho Trustee shall hart 

i 

I 

the right to incur nay and <11 other expenses or obliga¬ 
tions on behalf of the trust by and with the consent in 

writing of tho original Grantor herein (if the original 

i 

Orator at that tine owns say units in this trust) mp. 
of the owners of two* thirds In snount of the outstanding 
units In this trust* 

! 

(3) However, it Is eapreealy agreed and understood, 
earthing In this trust oooreyanoe to tho contrary notwith¬ 
standing, that non# of tho above charges nor say other 

I 

i 

- 10 - 



/ 1 ,f f 

j 

ohr-rco» shall be mads by the Truateo os against the 
ori^nnl Orr.ntor or us against any units in the trust 
ox the property evidsnoed thereby, which 3 aid units 
are at t..e time ownod hy the original Grantor. 

All moneys received by the Trusts# (subject to 
the provisions of the foregoing subdivision "SIXTH* of this 
trust conveyance) ell'll be applied and distributed on or 
before the 15 th of the month following the month of receipt 
by the Trustee In the following manner and order 1 - 

(a) To the payment of State, gross production, 
ad valorem or other taxes (axolusive of 1 noose taxes 
unless the Tr etee tfkr. 11 , by any present or future lee, 
be required to deduct or withhold the seme) and also to 

! the pay .exit of other oosts, expenses, and charges which 
may properly accrue or be Incurred in oonneotlon with As 
• actallot ration of this trust estate, 

(b) rive ( 5.0 per oent of said gross reoelpts 
shall be ret-lned by the Truotee as its compensation, 

(o) The bolanoe of suoh gross amount of money 
! shall be distributed by the Trustee to the unit owners 
i (othx than the original Grantor) ratably, provided the 
i Trustee shall be entitled to deduot the sum of 10# for 
i each aheofc issued by it to the several unit holders ss 
! its compensation for the expsaee of issuing, mailing 
and paying sold shame, 

-lh» 


/v 


(d) ion# of ths abowe ehorgsa shall be and# 
u« against the original Grantor hsrsln, nor as against 
any units or interests srideaoed by said units belonging 
to said Grantor. 


UQHTH. 

Ths ownership of units or of bsnsfloial Interest 
by any person or persons shall not ore. te any partnership 
between ths Truetoo and suoh person or persons, nor shall 
the Trustee hare ths right or authority to oroate a partner¬ 
ship between itself and any person, firs or corporation with 

i 

reference to the trust estate, but it shall at all tines hers 
ths sols and sxolusirs right to manage ths business of ths 
trust estate and no unit owner (except the Grantor, so long 
as It owns units in this trust) shall ewer bars ths sight! as 
suoh to interfere with ths Trustee's management or control 
of ths trust estate, nor shall any person meployed by thp 
Trustee erur bare ths right to bind or obligate ths Trusts* 
in any transaction sxospt with ths full knowledge ear oonsjent 
of ths Truotee, and no indsotsdnsss or obligation of any kind 
flhatsoewer shall ever be an obligation of ths trust estate, 
unless same is oontraotsd in ths manner set forth in thie! 
trust onreyanoe, and by and with ths full knowledge and ! 
oonsent of the Truotoe, nor shall the urlt owner# or any j 
of them srer hawe the right to require or compel by oourt 
motion or otherwise ths partition or distribution of ths assets 
or properties of ths trust astute prior to the temi nation of 


the period for which this trust was an itod, except la tbs 
mm and in tbs manner mentioned in the fifth Jubdlvision 
•f this trust oonveyaaoe. 

Hiirra. 

The death, insolvency or bankruptcy of any unit 
ownor or ths transfer of his interest by sols, fift, devise, 
desoent or other wise during ths oontiauano* of this trust 
shall not operate os a dissolution or termination of ths 
trust, nor shll it hare any effeot whatsoever on ths trust 
, estats, nor shall any suoh srent entitle ths unit owner, his 
heirc, nsjigns or representatives to any accounting or to take 
(my action in oourt against ths trustee or the property of 
the trust estate or business, hut suoh heirs, assigns and 
representatives shall suoooed only to the rights of ths forxasr 
unit owner in ths a mb* Banner as if thsy suoooedsd to ths owns*- 
ship of a oerti float© of stock in a oorpor.tion. Tils trust 
shall oontinue in full for os and sffcot, notwithstanding: ths 
de th of any ons or nore unit owners* 

T^TH. 

ho unit owner sh-1- ewer he personally liable for 
any debt, demand or obli. tlo; or this trujt of any kind whu*. 
cioaror, whether arising out of oontnet or tort, and neither 
the TT'ote*' nor any gont or gents -pool ".ted by it shnl' aw or 
h vc or iccuirc .my right or uth.jrity to ,ir.’. any unit owner 


\ 

* 

i 


168 


* 

✓7 

pcr3on;J.ly by any oontroot, agromint or otherwise* The 
Trustee shall giro such notloe as nay bo nsoessnxy of this 
lirdtcd liability of the unit owners In this trust to the 

i 

i 

persona, fixes t nu corporations with whoa the trust nay 

I 

deal, ;jid in or cry written oo. tract ontorsd Into by tho 
tr:. t or lr. its behalf* reference shell bo node to this 
Instrument und suoh oontroot shall or say contain s oo\^ 

«r-r.t or c*;re cient on the port of the other party or 
.><ortloa to the oontroot that suoh party looks for tho mtia|» 
f otlon of all oleins and amende arising froa or out of suoh 
oontroot and for all debts* engagmente* contrasts* end LisMl- 

j 

1 ties of any kind and ohoraotar lnsurrod by this trust to tho 
rands and properties of the trust only* in omission to aakje 
suoh otatment In any oontroot* bower or* shell not ho oon- 
strued to make any unit owner or tho Trustee Individually 
liable for any eng&gmmt of tho trust estate* hut euOh 
atutment shall bs domed to be in suoh oontroot or oo»> 

I 

l 

tracts* 


Zt shall bs the <haty of the Trustee to faithfully 
end diligently adairdster this trust* to kc^ oorroot and 
nocurate reoordo and aooounte of all hualnaea transacted 

i 

on behalf of tho trust* to ersrolse prudsnos sad eooncey in j 
the transaction of tho bust ns as by said Trustee* to dUlgcn^Ay 
oars for and koop tho property of tho trust* and in all things 
to so handle tho ftmd* asd properties of the trust as undid 

.M. | 

i 

I 

i 

I 

I 

I 

i 


( 

n 


a diligent and prudent man acting in hie own behalf, and the 
Trustee herein appointed, by aooeptlng thle trust, binds It¬ 
self to to do. 

n&rfflL 

Tulsa, Oklahoma, is hereby designated at the principal 
place for the transaction of business on behalf of this trust. 

ggAiffiaiPL. 

Any person, firm or corporation aoquirir^ a unit or 
units in this trust by purchase, gift, inheritance, in satis¬ 
faction of or as security for any debt, or in any other manner, 
assents to, aooepts and approves all ths terms, oonditions, ocrv- 
snants and agrsmaente oontoined in this Declaration, and all 
amendments thereof, and from the date such units are to rsosi^- 
ed, this Dsolaration shall hare binding forss and effset upon 
him, it or than, provided, however, that suoh unit holder or 
oertifioato holder, or benefioiary, shall hare no legal right to 
the trust pro party, whether real or personal (exoept as provided 
in subdivision ■rXi'lH* of this trust eoarejaase) bat units here¬ 
under shell be personal proparty, glfing only ths rights In this 
instrument specifically set forth, end at ths termination of ths 
trust hereby created, whether by tbs Aspiration of ths period 
fixed for its existsnoe, or by its dissolution or liquidation 
otherwise brought about the unit owners shall he entitled te a 
division ef ths property owned by the trust to ths extent 


• / 
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Mi trust oosNTtMi and aoy piwrlalai «>Maii 
hmla, mt ba repealed, aodiAed or w i n a i d by tti trustee 
noting fcqr and with the ooneent In wAtlng of the Grantor (if 
the Grantor lo at the time tho owner of 000 oar nos* unite in 
the trust) and Of and with tho oonoont In writing of tho 
oro of tvo-thindo In anount of tho t&ite in thio trust, pro* 
Tidod that, if by logielatirw ooaoMont an tw o rw h i o nt hero 
Of hooonoo neoeesary to ocnply with tho constitution or etatn* 

i 

tory law of Qtlahon, than tho trustee nay, without obtaining 
ouch oonoont froo tho unit hold oro, oxoouto and rooord with 

tho County dart of aatlahana county, Otate of Oklahoma, on 

| 

anentoont to thio trust oorweyanoe whoroby it will bo asondod 

I 

00 or to oouply with ouoh constitution or a tutu tory lav* | 


rarTawTH . 

1 

Tha Trustee herein natod nay rooign at it# option 
frtxa tha duties of tho Trustee ao haxain proridod. a non 
Trustee cuvy thereupon bo oolaotod by tho Grantor ( if tho | 

1 

Grantor is r -t the tic# the owner of any unite in thio txuet) 
find by tha holders of u najority in aaoont of tha outatanding 
unite. the new Trustee ahull suooood to all tho righto, 
duties uxwl liabilities of tho Trustee heroin nened. lo odoh 

i 

change lr. tha Trustee ahull bo ofxootiTO or binding upon aay 
pernor, coaling uith tha trust until a written lnatrunsnt jra- 

I 

linquiahing tho trust to tbs now Trustoo and toly 


I 




7i 


is 

J 

and ilWIiOl W the old nuitN herein ntuaed shall be 
r aesrdad la the office of the Cbuntjr dark of oklahoeui 
County, state of OWlahnee) prowl ded, however, that ThS 
Southwest Oni e w y and/or the trustees of sold The Southeat 
QMpaay eay, if it* he, ahe or they elect or blaota to do 
eo, act as Truetce for any and all other trusts of any 
kind end oharaete*. The Southwest Oowpany and/or lte 
troeteee eoy oca uni to in the truat herein created, and 
M 7 buy and cell the uane for and on lte or Me, her or 
their own behalf) provided, however, that The Southwest 
Oospony, the Trustee of this the • HAilE TiUR.T ”, shall 
at ell tleee keep the property, lt ooeie and dlaboreenente 
of tMe the THU‘,T” abeolutely separata and distinct 

from any and all othor trusts for which It any not as 
trustee. 

r r7XT:r^> hlUitfDF the royalty Uerwioe Corporation, 
Ltd., h&e oecueed this instrunent to b# exsoutod In its none 

by lte President, and lte oorporate seal to be hereto af.lxed 

. ■> of 

attested to by its Jeorefeury, this IJ -— day of Auguot, 1932. 


• • v.\T.-*v ’ »nr~: r 
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8 TATX Or OKLAHXA, ) 

) M. 

OOITSTY OF OdLAHJiiA. ) 


i 

i 

i 

i 

I 


On this / jf - icy of August, 1932, before me* 
the undersigned, a notary Aid Ho, 1 . and for the Oounty 
and State axoroauid, personally appeared Oalrin ?, doore, 
to m known to be the Identical pereo;. who signed the name 
of .oyalty Oarrioe Corporation, Ltd., the maker thereof, 
to the within and foregoing Trust Conveyance Creating 
■BAiS TJUJsjT - , m its Proeident, and aaknowledged to aei 
that he executed the some as hie free and voluntary eat 
and deed, and as the fre*,- and voluntary act and deed of 
eald corporation, for the uxteo and purpooeo therein set 
forth. 


•..day and year above 

■\d/& 

* if J 

*r 


dvec under my hand and eeol of of floe, the 


ler my heu 

written. 





/%■ c& - 

"jJotary Publi oV 


-t 


+idtj.q W 


i 

i 

i 

i 


i 


i 

i 
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vy au.s. 


The uouthweat ooapany, tho Trustee nocod Is the 
foregoing Trust lonrcyaace, doeo hereby accept end agree 
to faithfully perfom sold Trust in aooox dance uith and 
U'-dor the tejn;o of sold TTuot Gonveynnoe. 

I ' 7 , sold The Joutheect Cacpany* 

os expross trust* has this ) 3 tfc day of August, 1932* 
caused this ncceptuaoe to be algned by its duly cuthorieed 
of-io^ra oral its seal to bo hereto afiixod. 


' ATT.dTl/, 


XJgLJ r 

Gearc'tcjy. 


(doc.1) 


...T.»7J OF O-LATvi’-A, 
OC-'ITY OF T’Lhi. 



Os this J3rfr t unr of A’lgust* 1932* before ne, the 
underaignod, & Notary rtiblio* in and for the Oounty and State 
aforesaid* personally appeared A. J. Piffle* to ae known to 
be the ldentioal poreoa oho signed the naee of THE CO’JTH*EOT 
O.TiPMiT to the within and foregoing ooccptanoe ae lte Presid ent 
and acknowledged to ne th t he executed the seae ae hie free 
'■•rid volunt:ury not and deed, and ae the free and Tol’mtary act 
iSd deed of aaid The Southwest Caopesy for the uses and poor- 
pooes th*.reir. act forth. 


Give:: under ny hand end oeal of of floe the day jutd 
y<xx last above written. ■;. . 


' 9 

J . V 


hi.ju* Li % 

notary Public* ~SL' 


Uy Oouriisalon ixplr- s* 

- >•< / ^ . /'/ ^ ' — • 
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U. S. BOARD 0* T AX a! . i 
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nr/UiD >» EvCJiXV 

APK 1 3 1939 


APR 13 !33S 

.._ ExmiiT_.Tr.,, 


MTITIONCS'S 

....Jxhibit.j^L. 


For Value Received,_ hereby sell, assign and transfer unto 


--—........ Unit 

of the "Hare Tmst,” represented by the within Certificate, and do hereby irre¬ 
vocably constitute and appoint 

to transfer the said units on the books of the within named Trust with full power 
of substitution in the premises. 

Dated----, ly_ 

In presence of 
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Certificate No.. 
For- 


Units 


ISSUED TO 


Dated. 


19. 


FROM WHOM TRANSFERRED 


Dated. 


19. 


No. Original Certificate- 
No. Original Units- 


No. of Units Transferred. 

Received Certificate No. 

For- 

this-day of- 


Units 


19. 


cwrrincAT* no. 


THE SOUTHWEST COMPANY 

AN EXPRESS TRUST 

unoe* mm Laws or ▼*,« stats or OKLAHOMA 

CERTIFICATE OF TRUST 

IH TMK 

“HARE TRUST” 

TOTAL AUTHORIZED BENEFICIAL UNITS 800 


UNIT* 


THIS IS TO CERTIFY: That 


the owner of. 


.Beneficial Units in the ’’Hare Trust,” covering the property described as follows: 


An undivided 7/48ths inters* in the %ths working inter** in ■ certain oil and gas lease, which raid oil and gat laaaa it recorded in book 19 of Oil 
and Cat Letter, at Paga 229, of the records in the office of the County Clerk of Oklahoma County, and which raid oil and gat leate covert the following 
lit*i ilml lewd situate in Oklahoma County, Scam of Oklahoma, to-wit: 

A part of the SW|4 of the SE'/i of Section 34, Township 12. North, Range 3 We*, beginning at a point 661.7 fa* aa* of the Wa* line of aaid 
Quarter, where it intersects the South line of the C. O. tc G. R. R. right-of-way; thence South to the canter of the North Canadian River; thence down 
aaid river in a southeasterly course to a point where it would intersect a line drawn North and South from a point 641.7 feet aa* of the point of be¬ 
ginning; thence North to the C O. A: G. R. R. right-of-way; to the point of beginning. 

The oil and gae lease is being operated by Phillips Petroleum Company, a corporation, of Battleeville, Oklahoma, subject Co the ferine of a writ¬ 
ten contract dated December 24, 1930, recorded in Oklahoma County Book 143 at Page 982 of Miscellaneous Records. 

Also an oil and gas Issue on the We* one-half of NWVk of Section 29, Township 13 North, Range 3 Fa*, Sequoyah County, Oklahoma. 

cos ise y ed to The Southwest Company in tnuc. This certificate is issued pursuant and in all respects subject to the terms and Conditions of a certain mi* 
conveyance which said trust conveyance creates the "HARE TRUST,” is dated Augu* 13th, 1932, is made to The Southwe* Company as Trustee, and is now 
recorded in the office of the County Clerk of Oklahoma County in Miscellaneous Book 213 page 632. Said crust conveyance embodies the terms and 
conditions of this certificate and certain other terms relating to the rights of the parties hereto, as well as certain immunities of The Southwe* Company, the 
Trusts* therein named. The acceptance by the holder hereof of this certificate and/or of the benefits hereunder, oblige tee said holder to abide by all of the 
terms and conditions of said trust conveyance the same as though said mut conveyance were herein fully set forth. 

On or before the l?th day of each month the holder hereof shall be entitled to receive aaid holder’s pro rata shsue of ths distributable money rece i ved 
during the preceding month, and representing distributable income from die above described mi* property and/or from ths pro ce eds of die sale thereof. 
The Trustee, that is The Sou there* Company, shall bo entitled to receive the expenses, fees and emoluments stipulated in the above mentioned trust conveyance. 

This certificate shall be (he sole and only evidence of the own e rship of the above units end is transferable only on the books of The South we s t Com¬ 
pany by die owner thereof in person or by duly authorised attorney, upon surrender of this certificate properly endorsed, and no owner of this certificate, 
except as provided in said mut conveyance, shall have any authority, power or right whatsoever to do or transact any business whatever for or on behalf of 
or binding on The Southwe* Company or on the "HARE TRUST," or to demand an accounting except at owner’s cost, or have any inter** in the spe¬ 
cific property belonging to die "HA RE TRUST" except as provided in said mut conveyance, and neither the owner hereof nor The Southwe* Company 
a* Trustee for the "HARE TRUST,” nor the trus t ees of The Southwest Company, an express trust, shall be personally liable for any debts, covenants oc 
contrac ts of a ny kind and/or for any torts of The Southwe* Company as Truareo for the "HARE TRUST.” 

WITNESS the signature of the officers of The Southwe* Company as Trustee for the "HARE TRUST," an express trust, this-day of 


193- 


A1 TES T: 


(SEAL) 


Secretary- 


THE SOUTHWEST COMPANY, as Trusts* for the "HARE TRUST” 
By- 


President' 


sc*- 


X 1 V. C- - • V /*.*-> - j * v * •+ r- ^ c * "* . % ^ f* * • • - ■*” ' 7‘ ’Y 
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TREASURY DEPARTMEI 


INTERNAL REVENUE SERVICE 


INTERNAL REVENUE AGENT IN CHARGE 
901-519 Federal Building 


Bar# Trust, (an Express Trust) 
900 Kennedy Building, 

Tula*, Oklahcoa 

Sirs: 1 


OkXshflos City, Oklshc 


In re: Iasoas tax 
D&te of report: August 1 , 1994 
Recommendation: 

Years Additional Overassess- 
1994 T*x I ,, aentcn m 


Kxceas-Piefit 


Total 


Additional 

Tax 

# 992.90 

944.94 

# 1 , 298.44 


Overaseess- Penalties 
U. SOWtRD OF TAX APPEALS 

0IV./4-—- 00CKETf3[/.7/ 


iORITTO »trcast 

APR i 3 1939 


Earl 7 . liartln 


PETITIONER'S 


EXHIBIT.™ 


The recommendations which this office proposes to make w i e h rowpee» 4e 
your income tax liability as the result of a recent examination by an internal 
revenue agent are shown in the statement attached. 


IF YOU ACQUIESCE in the proposed tax liability the enclosed Form 870 
should be executed and forwarded to this office. Your consent to the prompt 
assessment and collection of any deficiency indicated will stop the running 
of interest on such deficiency upon a date not later than thirty days after 
the filing of the Form 870 properly executed. 

Should you desire to make immediate payment without awaiting formal 
assessment and notice, and demand, you should forward your remittance to the 
Collector of Internal Revenuo at OklRhr— City, Ollahf , enclosing 

this letter, or a copy thereof. If payment is so made the interest period 
will terminate on the date of payment, and interest on the deficiency at 
the rate of 6 per centum per annum to the date of your payment to the 
Collector computed from the due date of the first installment should be 
included in your remittance. 


If you do not acquiesce in the proposed recommendations you should file 
a protest in writing with this office within days from the date of 

this letter, stating therein the grounds for your exceptions. Any protest 
so filed will be given careful consideration, and, if you so desire, you 
will be given an opportunity for a hearing before the recommendations are 
forwarded to Washington. 


Arrangements will be made by this office upon your request to answer any 
questions which may occur to you in your review of these recommendations. 

In any event please sign the enclosed form acknowledging receipt of this 
letter and related papers and return such.form to this office. 

Enclosures: 

Statement of adjustments. 

Form 870. 

Form of acknowledgment. 

XS 
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TAB L2 OF CO NT ii 11 T 8 


DESCRIPTION 


I 

I 

! 


Ktatcoaant of Total Tax Liability 
i'reliminary tateasnt 

ochedulc 1 Net Income Adjuatmente 
sahedula 2 Conpotatlcn of Tax 

Pm gas 1 to 6, inclusiTe 

STAXS42ET 0? TOTAL TAX LIABILITY 


Year 

Find of Tax 

Prerloualy 

Assessed 

Deficiency : 

Correct 
fax Liability 

1934 

Indome Tax 

Kane 

$932.50 

0952.30 Y 


aceeee-Proflt 

Nome 

346.36 

346.38 X 

Totals 


None 

n,29B.86 : 

|l,29fl.B6 


PRELTONAPY .7TATBMENT 

! 

Prlnolptl change ' ~ duo to taxation of trust aa an association. 


All ahangss war# filly explained to ths trustees *bo do not agree 
to th# ad ju •feaente. 


Baala for taxpayer*e objections: Contanda that the trust lanot anjaaeoci- 
ation and la not subject to tax. The liability for 1933 la no* under 
oonslderation in the Bureau and this report should be associated with 
the 1933 flla in order that both year* may be considered at one time 

History of organization: aa fully detailed In the 1933 FAR and odpy 
of trust agreement waa submitted therewith. jaeed upon the prorle-f 
lone of the aoreenwnt t the Fureau has held the trust to be an associa¬ 
tion taxable *s a corporation, -ee Corral sal oner's letter IT:S:R!«-H9C 
dated February 13, 1936. In aceoranoe with this ruling the liability 
fbr 1934 has boen determined upon the baels of taking the entity a^ a 
corporation. 

Depletion and Depreciation 

I 

Taxpayar waa requested to prwpare orra ”0" data to be filed with this 
report In ordv that the net income dleoloeed herein might be stipulated 
to be the taxable net Income in the arrant the trust la ultimately held 
to be an association taxable ae a corporation. ' v 


I 

i 

i 
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In rt: Hare Truck, Depletion and Dcprcci at ion (Contlsuad) a 


The data were compiled in accordance with this request and are avallcHc 
for inspection in taxpayer** office, ho-ever, upon adv' • : counsel, the 

trustees decline to file it, believing that to do so »nld in effect act 
aa an adaiaeion that the trust la a taxable entity. The 7on *0" sill be 
preserved in the filed for use in the event a final decision holds 
the trust to be taxable. It la the trustees intention to contest the 
Commissioner* a rulinc »ith respeot to this and ot'er associated trusts for 
1953 and 1034 thru the upreme Court i" necessary, and it is their desire to 
oonflne t e i -sue solely to thrt of determining the taxable statue of the 
trust. 

xaniner Could obtain information from taxpayer’s files from «hleh cort 
depletion, deur-'Clttion ond allo..able depletion n-ulft be computed, as tax- 
pan r will make all Information ow.iluble, it la not deeded advisable to 
do thin however, since taxpayer has -ecHoed to file the data as required 
by the egulibi >ns. ccordiugly, no depletion or depreciation Mllo*ence re 
rec: mended In this report, sinco dBrrect allowance cannot be oomrouted 
without informtion ns to aHoovfoa of eost, eati ated recoverable 
reserves etc., all o'* which are, under the Regulations, to be submitted 
by the tnxo&yor claiming deductions for depreciation sad depletion. 

It io t w 9 trustees position th ;t they aro not el iaing depletion and deprec¬ 
iation, and in fact are not entitled to such deductions since the trust is 
considered b then to be merely* a collection medium to oolleet gross 
receipts, pay out proper deductions, and remit the bal ce to the unit 
!'iOld©-s. nde.- thio theory, depletion and depredation -wild be allowable 
to each individual unit holder, and not to the trust aa an entity, 

r 

If the trustee’s position is -nheld by the Counts, it will be neaessary to 
dotomine taxable net Income, and if the final decision is to the effect that 
trust 13 v. taxable entity, then, as above 3tated, all information dll 
be available to determine tax liability. 

19 53 .dju^traent 

If and when taxpayer fills >’orn n 0” data it will be noted that the ''ana "O” 
disclosed material differences in gross income and expense *hen compared 
with the 1933 «venue agent’s ;eport. :.’hle is explained aa folioss: 

The trust ..ns organized on Auguet 13, 1932 by the issuance of 800 
units of beneficial Interest to the Royalty :ervice Conpeny as full 
consideration or 7/48 of7/8 working interest in the ’are lease. As of 
.^epte t>er 1, 1933, the agreement was amendod, and 400 of the units «*ere 
r*'burned for cancellation and only 7/96 of the Tare lease -as retained 
by the trust. 


7 !) 


[ifj 


In nt Hare Tract, 3 


XCS3 Adjustment (Continued) 


The took* rare art Van up to shoo that tie tmat had reeeired tho 7/96 
Interact rad writer considered that the transaction in 1933 aac merely 
an amendment to the original sffPMiant* The grantor had received all 
dlctrlbutionn ter the period under oaseidoretian, 

Hoskins a .d Jells, taxpayer*e aooountante aho pr e p ar ed the Farm "0* 
hare pra Beaded on the theory that the tract originally acquired | 
the 7/46 Interact and In 1933, cold 7/96 lntera a t In a transaction 
glrlng rlsa to gals or Iocs, a summery of the differane c in 1 noons 
and daduotlonclc given baloc for the lnfbrmatlco of the Bureau, ha the 
yeare 1933 and 1934 dll In all probability be closed at the sens tine. 



Par Font 0 

RAR 

Differs uses 

i 

Dll and Os* rale# 

$14,360,39 

$8,062.39 (a) 

(£6,478.20) 

Profit oe sale of 




7/96 Interest 

1,906.36 

• (b) 

( 1,906,36) 

Kiaeellancoua Imam 

• 

1*809.83 (a) 

11.509.53) 

Total 

$16,468.96 

$9,591.92 

($6^877.03) 

Dedustlose 



i 

Total Srpenees 

$1,763.80 

$601.71 (d) 

$1,161.79 

Distributions 

1X.903J1 

7.374.36 (a) 

3,329.36 

r *-. 

Total 

$14,667.41 

$8,176.06 

$6^491.35 

Bat Inaras 

$ 1,801.34 

$1,416.86/ 

(£355.68) 

(a) Ineoae of 7/96 interest eonaldered to be lnooae of traet 

distributable 

to baBeflelarlaa 



v6,019.99 

0rasa profitstl op tax. 

Taxpayer reported oil and gas sales 

lean jroae prodoetlan 

tax as gross income 

438.21 

Total Inoraa am 


"f1478.20 
















L*'j 

Ul«d D <l « ib « r 31, 1994 


3CUSDGLK £ 


Cixqwiatlan of Tax 


far taxahla jatr 


■Iaioao tax at 18 S/4 paiaaat 
Total frrr&ooaly ananasad 


Additional tnaoaa tax to b« aaaaaaad 


!6,927 .£6 

$952.5p 

Nona 


$952.50 


nr fllaA ao aepltal atoak tax retursa, tbaiafom* tts antlra 
laooaa la rub> at to oxaaaa-pxoflt tax. 


Tax aa at 5* 


C546.se 
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Hare Trust, Tsar *nded Jeoambar SI, 1W4 


5 


XH3OTL2 X 

Adjustments to Net Inec— 

Net income as disclosed by return 
As oorrseted 

Hat adjustment as eoaputed bale* 

Uballonabla deductions «ud additional lnsaas: 

(a) Depletion aid depreciation elalaad C1,968.09 ^ 

(b) Distributions to unit holders 0.600.00 


($4,eao.83)* 

0 . 987.80 

$11,066.09 


Total $11,568,09 

3CHUXJLS 1-A. 

Sxplantlcn of Items 

(a) Depletion and depreciation dadnetlcn ala load in the return ara 
•1lmlnatad sines taxpayer has daellnsd to fill Itam 0 data. 

(b) Distributions to unit holder* alalasd in tha return ara bald to 
bs dividends sines tha trust has baan determined to ba an assoelatloa 
taxable as a corporation. 


SCHEDULE 1-8 

acplanetlcn of Itaa (OfcsbB&ged) 

oil and Gas sales and lsesa operation* axpa aa are eaab understated ^ 
>249.05 lr the return as taxpayer reported tha oil sale a lass gross / 
production taxes. S /- 

Taxes, trustees fees end expenses and other office expenses have ^ 
bean verified from the records and found correct aa reported. / 

^ 7 '.' ' 
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BRIEF FOR PETITIONER. 


! 


I 


JURISDICTIONAL STATEMENT. 


On March 7, 1936, the Commissioner of Internal Rev¬ 
enue notified petitioner by registered mail of a deficiency 
in income and excess-profits tax for 1933. (Appendix 11- 
13). On June 4, 1936, petitioner filed a petition with 
the United States Board of Tax Appeals, appealing fri>m 
said deficiency, and the proceeding was given Docket Ijsfo. 
85171 on the Board’s docket. (App. 7-10). 

On February 23, 1938, the Commissioner of Internal 
Revenue notified petitioner by registered mail of a de¬ 
ficiency in income and excess-profits tax for 1934. (App. 
21-24). On May 19, 1938, petitioner filed a petition with 
the United States Board of Tax Appeals, appealing fr^m 
said deficiency, and the proceeding was given Docket No. 
93613 on the Board’s docket. (App. 15-20). 

The Board consolidated the two proceedings for hear¬ 
ing and on April 9, 1940, after hearing, the Board ejn- 
tered its Memorandum Findings of Fact and Opinion (App. 
27-35) and on July 19, 1940, entered its Decision in whi^h 
it held that petitioner is liable for deficiencies in incorjie 
and excess-profits taxes for the year 1933 in the respec¬ 
tive amounts of $905.27 and $329.19 and in 1934 in the 
respective amounts of $624.88 and $233.77. (App. 38).! 

On August 19, 1940, petitioner filed with the Boafd 
a motion to vacate the Board’s Memorandum Findings !of 

i 

Fact and Opinion, and Decision; to grant a new trial or a 
further hearing; and to make additional findings. (Ap)?. 
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38-40). The proposed additional findings accompanied 
said motion. (App. 40-41). Said motion was denied by 
the Board on October 3, 1940. (App. 40). 

On January 3, 1941, in accordance with the provi¬ 
sions of Sections 1141 and 1142 of the Internal Revenue 
Code, petitioner filed with the Board of Tax Appeals a 
petition for review by this Honorable Court of the Board’s 
Memorandum Findings of Fact and Opinion, and Deci¬ 
sion. (App. 41-46). The petition for review was made to 
this Court pursuant to a stipulation of petitioner and re¬ 
spondent under the provisions of Section 1141 (b) (2) 
of the Internal Revenue Code. (App. 46-7). 

STATEMENT OF THE CASE. 

The principal questions presented in this case are 
(1) whether petitioner is taxable as a trust or as a cor¬ 
poration and (2), if the latter, whether it should be 
allowed a further hearing in which to present evidence 
on which the correct corporate tax liability may be de¬ 
termined, when the hearing had was confined to present¬ 
ing evidence on the first question. 

On August 13, 1932, Royalty Service Corporation, Ltd., 
owned an interest in the proceeds to be derived from an 
oil and gas lease on a part of Section 34, Twp. 12 North, 
Range 3 West, in Oklahoma County, Oklahoma. The in¬ 
terest was an undivided seven forty-eighths (7/48) in¬ 
terest in a seven-eighths so-called working interest in 
said property. There was one producing well on the prop¬ 
erty and the operation of the lease (and the well) was 
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carried on by Phillips Petroleum Company under an op¬ 
erating contract made prior thereto with Royalty Service 
Corporation, Ltd. (App. 28-9; Exhibit 1—App. 55). j 

On August 13, 1932, Royalty Service Corporation, 
Ltd., executed in writing a “Trust Conveyance Creating 
‘Hare Trust,’ ” this petitioner. (Exhibit 1—App. 55-j73). 
By said instrument said corporation designated The South¬ 
west Company (an express trust) as trustee of Hare 
Trust and conveyed to said trustee all its right, title, 
and interest in the aforesaid property in consideration of 
One Dollar and 800 beneficial interest units in said tfust 
—these being all the beneficial interest units createdj by 
said trust instrument and all being of equal right and 
preference. (App. 28-9, 56, 58). The Royalty Service Cor¬ 
poration, Ltd., could either hold the beneficial unidj or 
sell them as it saw fit and the trust property was toj be 
owned and managed by the trustee for the benefit of !the 

i 

unit or certificate holders. (App. 56-7). 

The trust instrument provided that the capital! of 
the trust should be the aforesaid property and all other 
property which might be conveyed to it (App. 57, 58); 
that the trust should continue for a term of 21 years and 
then wind up its affairs, unless sooner terminated by the 
written direction of the owners of two-thirds of the uiiits 
and also the consent of the grantor of the trust, ifj it 
then owned any beneficial units (App. 28, 57, 62); that 
the trustee should have full and exclusive power and au¬ 
thority to collect and receive all funds due the trust fr<j)m 
said property, have full power to hold and control the 
trust property, and sole and exclusive right to manajge 
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the affairs of the trust, except that, as long as the grantor 
owned any of the beneficial units, said grantor should 
have exclusive power and authority to receive such funds 
and to distribute to said trustee the portion belonging 
to the trust (App. 60-61, 66); that the said trustee should 
have no authority or power to sell or convey any trust 
property without the written consent of the owners of 
two-thirds of the units and the consent of the grantor, 
if the latter owned any units (App. 61); that the trustee 
should receive as compensation for its services 5% of the 
gross receipts and, after deducting that amount and trust 
expenses, it should distribute the remaining receipts to 
the beneficial unit owners on or before the 15th day of 
the month following the month in which received (App. 
30, 64, 65); that the unit holders should be bound by the 
trust agreement but should not be personally liable for 
any claims against the trust and that the death of one 
or more of them would not terminate the trust (App. 67, 
69); that the trustee should faithfully and diligently ad¬ 
minister the trust and keep correct records (App. 68); 
that the trustee might resign and that the new trustee 
should be selected by a majority of the unit holders and 
the grantor if the latter be a unit holder (App. 70-71); 
and that the trust instrument might be amended by the 
written consent of the owners of two-thirds of the bene¬ 
ficial units and the consent of the grantor, if the latter 
owned any units. (App. 70). 

The trust instrument contained the provision that 
the grantor might at any time surrender to the trustee 
its units and take over a proportionate share of the prop- 
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erty. The same privilege was extended to any owner of 
300 or more units. (App. 31, 61). On September 1, jl933, 
the grantor surrendered 400 units of beneficial interest 
and received therefor an undivided one-half interest in 
the property formerly conveyed to the trust. Thereafter 
petitioner owned only a 7/96ths interest in the said Work¬ 
ing interest. (App. 78). 

At the time petitioner acquired its interest in the 

i 

aforesaid property, there was one producing well on it. 
No more wells were drilled thereafter and all of the firnds 

or proceeds which petitioner received during the ^ears 

i 

here involved came from oil and gas sold from said well. 
The property was operated and managed by Phillips; Pe¬ 
troleum Company and neither petitioner nor its trustee 
had any voice in the operation or management. (Appi 29, 
48-50). 

i 

Petitioner owned no drilling or development machin¬ 
ery and equipment. Its interest in said property consisted 
of its share of the proceeds from the sale of oil and gas 
reduced by a proportionate share of the operating ex¬ 
penses. This included a proportionate share in the l^ase 
operating equipment. There was no further developmjent 
on the property after petitioner acquired its interest. 
(App. 50). Petitioner did not reinvest any of the pro¬ 
ceeds which it received from its property and it nejver 
acquired any other property. All funds were distributed 
to the unit holders as provided in the trust instrument. 
(App. 49-50). | 

Petitioner filed income tax returns for 1933 and 1934 
on Form 1040 (for individuals). The 1933 return showed 
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a net loss of $5,689.18 after deductions for depletion of 
$6,921.24 and for distributions to unit holders of $7,574.35 
were made. Respondent disallowed the deduction of $7,- 
574.35 in full on the ground that petitioner was not tax¬ 
able as a trust and allowed only $2,222.63 of the depletion 
deduction. (App. 12-13, 31-2). 

The 1934 return showed a net loss of $4,640.83 after 
deductions were taken for depletion and depreciation in 
the amount of $1,968.09 and for distribution to unit hold¬ 
ers in the amount of $9,600. Respondent disallowed both 
deductions, although he had the data on which to com¬ 
pute both percentage and cost depletion. (App. 23, 32; Ex¬ 
hibit 5—App. 76-82). 

Petitioner did not file any capital stock tax returns 
for 1933 and 1934, because it considered itself a trust and 
not an association and, therefore, not liable for any capital 
stock tax and not liable for the excess-profits tax imposed 
upon corporations (and associations). Respondent deter¬ 
mined that petitioner was an association and, therefore, 
subject to the capital stock tax and excess-profits tax 
provisions of the law. He computed the excess-profits tax 
for each year upon the net income, as determined by him, 
without the allowance of 12-1/2% of a declared value for 
capital stock. (App. 13, 24, 32, 52, 77). 

At the conclusion of the hearing on April 13, 1939 
(App. 2), petitioner filed a motion (App. 25-7) in which 
it requested a further hearing for the purpose of proving 
facts upon which the Board might determine the correct 
income and tax liability, in case the Board should hold 
that petitioner is an association and taxable as a corpora- 
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tion. Said motion was not acted upon until the Board 
rendered its opinion on April 9, 1940, and it was I then 
denied. (App. 34). 

On May 8, 1940, petitioner filed a motion fof re¬ 
hearing, re-consideration, and a further hearing op the 
question of whether petitioner is taxable as a corporation 
and, in the alternative, for the purpose of proving facts 
upon which the Board might determine the correct income 
and tax liability if petitioner should be finally heljd to 
be taxable as a corporation. Said motion was denied on 
May 9, 1940 (App. 35-7). 

I 

I 

Thereafter, petitioner’s then attorney withdrew from 
the case and on May 27, 1940, petitioner’s present attorney 
entered his appearance. (App. 3). 

! 

On July 19, 1940, the Board entered its Decision (^.pp. 
38) affirming its said findings of fact and opinion and 
therein determined deficiencies in income and excjess- 
profits taxes for the respective years as follows: 


1933 Income tax $905,271 

Excess-profits tax 329.19 

1934 Income tax 642.881 

Excess-profits tax 233.77 


On August 19, 1940, petitioner filed a motion to va- 

i 

cate the Board’s findings of fact, opinion, and decision; 
to grant a new trial or a further hearing; and to m^ke 
additional findings. The specific points urged in said mo¬ 
tion were that petitioner is an express trust under Okla¬ 
homa law and must therefore be treated as such by jthe 
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Federal Government and that petitioner is entitled to 
an exemption for a declared capital stock value in com¬ 
puting the excess-profits tax if petitioner is to be taxed as 
a corporation. The additional findings requested accom¬ 
panied said motion. Said motion was denied on October 
3, 1940. (App. 38-41). 


STATUTES INVOLVED. 

Revenue Act of 1932. 

Sec. 161. Imposition of Tax. (47 Stat. 219). 

(a) Application of Tax.—The taxes imposed by 
this title upon individuals shall apply to the income 
of estates or of any kind of property held in trust, 
including— 

******* 

(2) Income which is to be distributed currently 
by the fiduciary to the beneficiaries, and income col¬ 
lected by a guardian of an infant which is to be held 
or distributed as the court may direct; 

Sec. 162. Net Income. (47 Stat. 220). 

The net income of the estate or trust shall be 
computed in the same manner and on the same basis 
as in the case of an individual, except that— 

******* 

(b) There shall be allowed as an additional de¬ 
duction in computing the net income of the estate or 
trust the amount of the income of the estate or trust 
for its taxable year which is to be distributed cur¬ 
rently by the fiduciary to the beneficiaries, 

****** * 

(Sections 161 and 162 of the Revenue Act of 1934 
(48 Stat. 727-8) contain identical provisions.) 



Sec. 1111. Definitions. (47 Stat. 289). j 

(a) When used in this Act 

(1) The Term “person” means an individual, a 
trust or estate, a partnership, or a corporation. 

(2) The term “corporation” includes associa¬ 
tions, joint-stock companies, and insurance Com¬ 
panies. 

(Section 801 of the Revenue Act of 1934 (48 jStat. 
771) contains identical provisions.) 

| 

National Industrial Recovery Act. 

Sec. 215. (48 Stat. 207). 

(a) For each year ending June 30 there is here¬ 
by imposed upon every domestic corporation witlji re¬ 
spect to carrying on or doing business for any paf-t of 
such year an excise tax of $1 for each $1,000 of the 
adjusted declared value of its capital stock. 

* * * * * * *j 

(Section 701 (a) of the Revenue Act of 1934 (48 
Stat. 769) is substantially the same.) 

******* 

(f) For the first year ending June 30 in! re¬ 
spect of which a tax is imposed by this section ijipon 
any corporation, the adjusted declared value shall be 
the value, as declared by the corporation in its first 
return under this section (which declaration of value 
cannot be amended), as of the close of its last incdme- 
tax taxable year ending at or prior to the close of i the 

year for which the tax is imposed by this section * j* *. 

* * * * * * * 

(Section 701 (f) of the Revenue Act of 1934 (48 

Stat. 769) contains the identical provision.) 

* * * * * * * | 

(g) The terms used in this section shall have! the 
same meaning as when used in the Revenue Act of 
1932. 
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Sec. 216. (48 Stat. 208). 

(a) There is hereby imposed upon the net in¬ 
come of every corporation, for each income-tax tax¬ 
able year ending after the close of the first year in 
respect of which it is taxable under section 215, an 
excess-profits tax equivalent to 5 per centum of such 
portion of its net income for such income-tax taxable 
year as is in excess of 12-1/2 per centum of the 
adjusted declared value of its capital stock * * * as 
of the close of the preceding income-tax taxable year 
* * * determined as provided in section 215. The 
terms used in this section shall have the same mean¬ 
ing as when used in the Revenue Act of 1932. 

(Section 702 of the Revenue Act of 1934 (48 Stat. 
770) contains substantially the same provision.) 

Oklahoma Statutes, 1931. 

11820. Express Trusts Authorized. 

Express trusts may be created in real or personal 
property or both, with power in the trustee, or a ma¬ 
jority of the trustees, if there be more than one, to 
receive title to, hold, buy, sell, exchange, transfer and 
convey real and personal property for the use of such 
trust; to take, receive, invest or disburse the receipts, 
earnings, rents, profits or returns from the trust es¬ 
tate; to carry on and conduct any lawful business des¬ 
ignated in the instrument of trust, and generally to 
do any lawful act in relation to such trust property 
which any individual ow*ning the same absolutely 
might do. 

11821. Declaration of Trust and Recording 
Duration. 

No such express trust shall be valid unless 
created, first, by a written instrument subscribed by 
the grantor or grantors duly acknowledged, as con¬ 
veyances of real estate are acknowledged and recorded 
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in the office of the county clerk of each county wherein 
is situated any real estate conveyed to such trustee, 
as well as in the county where the principal property 
is located or business conducted; or, second, by b will 
duly executed, as required by the law of the j state. 
Such express trusts shall be limited in the duration 
thereof either to a definite period of not to exceed 
twenty-one (21) years, or to the period of the life or 
lives of the beneficiary or beneficiaries thereof. The 
instrument creating the trust shall specify the period 
of duration thereof within the limitations hereiiji pro¬ 
vided. 


11822. Succession of Trustees. 

Instruments creating express trusts may provide 
for succession to any trustee, in case of the heath, 
resignation, removal, or incapacity of such trustee. 
In case of any such succession, the title to the trust 
property shall at once vest in the succeeding trustee. 

i 

11823. Liabilities of Trustees and Beneficiaries 
to Third Persons. 


Liabilities to third persons for any act, omis¬ 
sion, or obligation of a trustee or trustees qf an 
express trust when acting in such capacity, shall ex¬ 
tend to the whole of the trust estate held by j such 
trustee or trustees, or so much thereof as may be 
necessary to discharge such liability, but no pergonal 
liability shall attach to the trustee or the beneficiaries 
of such trust for any such act, omission or liability. 


STATEMENT OF POINTS. 

The petition for review makes the following assign¬ 
ments of error (App. 44-5): 

1. The Board erred in refusing to make the Addi¬ 
tional findings of fact requested by petitioner in mption 
filed August 19, 1940. 
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2. The Board erred in failing to find and hold that 
petitioner never at any time carried on any activity ex¬ 
cept that necessary to receive its share of the proceeds 
of oil from its 7/96ths interest in a 7/8ths interest in 
an oil and gas lease and the incidental activities necessary 
to distribute such proceeds to its beneficiaries. 

3. The Board erred in holding that petitioner was 
an association taxable as a corporation and in failing to 
hold that petitioner was an express trust, taxable as 
such, in 1933 and 1934. 

4. The Board erred in refusing to vacate its Decision 
and hold a further hearing for the purpose of proving the 
exemption to which petitioner is entitled under the law 
for 1933 and 1934 in computing its excess profits taxes; 
and in failing to hold that respondent acted arbitrarily 
and in disregard of the law, when he taxed petitioner as 
a corporation subject to excess profits tax, but failed to 
allow any amount as the exemption to which it was en¬ 
titled under the law. 

5. The Board erred in denying any amount as an 
exemption to petitioner in computing its excess profits 
taxes for 1933 and 1934. 

6. The Board erred in denying petitioner’s “Motion 
to Vacate Board’s Memorandum Findings of Fact, Opin¬ 
ion, and Decision; to Grant a New Trial or a Further Hear¬ 
ing; and To Make Additional Findings” filed August 19, 
1940. 


7. The Board erred in deciding that there are \ de¬ 
ficiencies in income and excess-profits taxes for 1933 and 
1934. ' 

These assignments of error resolve themselves }nto 
the following points for argument, namely: 

A. The Board erred in failing and refusing to J^ind 
that petitioner did not operate the oil property in which 
it had an interest and did not have a voice in the man4ge- 
ment of it and that petitioner never at any time carried 
on any activity except that necessary to receive its sljare 
of the proceeds from the sale of oil and gas produced 
from the property and to distribute such proceeds toj its 
beneficiaries after the trust expenses were paid. (Errors 
1, 2, and 6). j 

B. The Board erred in holding that petitioner isj an 
association taxable as a corporation and in failing to Hold 

I 

that it is a true trust and taxable as a trust. (Errors). 

C. If it is held that petitioner is an association tax¬ 
able as a corporation, then the Board erred in failing to 
grant a new hearing or further hearing in order to en¬ 
able petitioner to prove the exemption to which it is en¬ 
titled in computing the excess-profits tax. (Errors 4, 5, 
and 6). 


SUMMARY OF ARGUMENT. 

A. The record shows that petitioner did not opeiiate 
the property in which it had an interest; that the property 
was operated under a contract existing at the time peti¬ 
tioner acquired its interest; and that petitioner’s only 
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activity consisted of collecting the proceeds due it from 
the sale of oil and gas from the property and distributing 
same to its beneficiaries after paying therefrom neces¬ 
sary trust expenses. The record shows also that, when 
the Board failed to make findings in this respect, peti¬ 
tioner duly requested such findings, but the Board re¬ 
fused to grant the request. The Board may not disre¬ 
gard the uncontradicted testimony of a credible witness. 
The findings are material to a proper determination of 
the issues. 

B. State law determines property rights and the 
legal status of taxable entities. The Federal Government 
must tax entities as it finds them. Petitioner is an “ex¬ 
press trust” in Oklahoma—an entity in law having only 
the powers and rights of individuals. It is taxed as an in¬ 
dividual and the Federal Government must tax it like¬ 
wise, when the federal income tax law provides that the 
income of trusts shall be taxed as individual income is 
taxed. This provision of the federal law as to taxing 
trusts is special, whereas the provision as to taxing as¬ 
sociations as corporations is general. A special provision 
takes priority over a general provision contained in the 
same act. 

Even if the priority of the special provision of the 
federal law as to the method of taxing trusts is held not 
to apply, petitioner is not an association within the re¬ 
quirements laid down by the courts and especially by the 
Supreme Court, in that there are no associates, the trust 
is not engaged in business, and the form of its organiza¬ 
tion does not resemble that of a corporation. . . 
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Petitioner was organized to own and liquidate ah in¬ 
terest in an oil and gas lease—an overriding royalty. It 
has no voice in the management and operation of the 
lease. It can only receive its share of the net proceeds 
from the sale of the oil and gas after expenses are jpaid. 

When the oil is exhausted its existence terminates,! be- 

I 

cause its trustee must distribute monthly all proceeds, 
both profit and return of capital, which it receives. Peti- 

I 

tioner is what the courts have termed a “liquidating 
trust.” It is not an association within the law. 

| 

C. A corporation (or association) engaged in “carry¬ 
ing on or doing business” is required to file a capital 
stock tax return and therein set out the “adjusted j de¬ 
clared value” of its capital stock. If none is filed the 
collector shall, or the Commissioner may, file one. |The 
law provides that only the portion of the net income of 
a corporation (or association) in excess of 12-1/2% of; the 
adjusted declared value of its capital stock is subject to 
excess-profits tax. 

Petitioner filed no capital stock tax returns for 1933 
and 1934. Neither did the collector or the Commissioner. 
Respondent knew this when he determined the de¬ 
ficiencies in excess-profits tax. Petitioner’s failurq to 
make such returns was because it believed that it w^s a 
trust and not an association and, therefore, not subject to 
corporate taxes. It also believed that, if that question Was 
finally determined adversely to its position, it would' be 
permitted to file capital stock tax returns and furnish 
the evidence on which to correctly compute the taxes. 

I 

I 


i 

i 

i 

i 
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Obviously, respondent shared petitioner’s opinion when 
he did not cause a capital stock tax return to be filed 
before asserting the excess-profits tax. 

In appealing to the Board of Tax Appeals, petitioner 
has diligently sought to preserve its right to have its taxes 
computed correctly in case it should be held to be an as¬ 
sociation. It made the claim in the petitions, in a motion 
filed at the conclusion of the hearing (in which hearing 
it presented only the question of whether or not it is tax¬ 
able as a trust), and in two motions since the hearing. It 
was allowed to proceed on that theory until April 9, 1940 
(more than a year after the hearing) before the Board 
denied its first motion. Under the circumstances peti¬ 
tioner should not be denied the right to present evidence 
on which its tax may be correctly computed on the cor¬ 
porate basis, if it is finally held that it is taxable as a 
corporation. There is ample authority (infra) to support 
this proposition and an injustice will be done if the privi¬ 
lege is not granted. 



ARGUMENT. 


i 

i 


i 


The Beard Erred in Failing and Refusing to Find [That 
Petitioner Did Not Operate the Oil Property in Which It 
Had an Interest and Did Not Have a Voice in the Man- 

I 

agement of It and That Petitioner Never at Any Time 
Carried on Any Activity Except That Necessary to Receive 
Its Share of the Proceeds from the Sale of Oil and j Gas 
Produced from the Property and to Distribute Such jPro- 
ceeds to Its Beneficiaries After the Trust 
Expenses Were Paid. 

i 

Mr. W. E. Brown, one of the trustees of The South¬ 
west Company, which trust was the trustee of petitioner, 
testified that there was an operating contract in effect at 
the time petitioner acquired its interest in the property 
here in question; that this contract was between Royjalty 
Service Corporation, Ltd., the grantor of the property 
to petitioner, and Phillips Petroleum Corporation; (that 
Phillips Petroleum Corporation operated the property; 
and that neither The Southwest Company nor Hare Trust 
operated it. (App. 48-50). 

On August 19, 1940, petitioner filed with the Board 

i 

a motion (App. 38-41) requesting the Board to make!,the 
additional findings that petitioner did not operate the; oil 
and gas property in which it was interested and that| its 
only interest therein was to receive its share of the pro¬ 
ceeds from the sale of the oil and gas produced; and tjhat 
petitioner never at any time carried on any activity |ex- 




18 


cept that necessary to receive its share of said proceeds 
and to distribute same to its beneficiaries, after paying 
the necessary trust expenses. The record supports such 
findings (App. 48-50) and the provisions of the trust in¬ 
strument limit the activities of the trustee to the scope 
of the findings requested. 

The testimony of witness Brown is not contradicted 
and it may not be assumed that he testified incorrectly. 
Marlborough House, Inc., 40 B. T. A. 882; Pittsburgh 
Hotels Co. v. Com., (3 C. C. A.) 43 F. 2d 345; Jones v. 
Helvering, 63 App. D. C. 204, 71 F. 2d 214; Belridge Oil 
Co. v. Com., (9 C. C. A.) 85 F. 2d 762. 

The findings requested are material to a proper de¬ 
termination of the question of whether petitioner is tax¬ 
able as a trust or as a corporation. It was error on the 
part of the Board to refuse to grant petitioner’s motion 
and/or to refuse to make the requested findings. 

B. 

The Board Erred in Holding That Petitioner Is an Associa¬ 
tion Taxable As a Corporation and in Failing to 
Hold That It Is a True Trust and Taxable 
As a Trust. 

This is the same question which is at issue in Second 
Carey Trust v. Commissioner of Internal Revenue, No. 
7865, now pending in this Court as a companion case to 
this one. In the brief filed in that case the question is 
discussed at length at pages 1J?-. to 30., inclusive, and peti¬ 
tioner incorporates here by reference what is said there 
on the same question and asks the Court to read that 
part of that brief when considering this appeal. 



In its opinion in this proceeding (App. 32), the Board 
of Tax Appeals indicated that it saw no material differ- 
ence between the issue here and in the Second Cafey 
Trust case. It is agreed that there is no substantial dif¬ 
ference between the trust instrument here and that in the 
Second Carey Trust case and no difference in the material 
facts and the acts of the respective trustees, when fhe 
foregoing requested findings are considered and made, 
except that in the instant case the grantor of the trtast 
property reserved a control, as pointed out in the State¬ 
ment of the Case above, which is not found in the 
Carey case. It would seem that this reserved control 
would remove the form of organization still farther from 
resemblance to a corporation, which attribute is onej of 
the criteria set out by the Supreme Court in Morrissey 
v. Commissioner , 296 U. S. 344, 56 S. Ct. 289, as necessary 
to constitute a trust an association within the law. 

It is, therefore, submitted that petitioner does notj in 
form resemble a corporation; that it is not engaged j in 
carrying on a business; and that there is no association 
of grantor with trustee and/or beneficiaries. In otlier 

i 

words, petitioner is a true trust and is taxable as su^h. 



If It Is Held That Petitioner Is an Association Taxable 
As a Corporation, Then the Board Erred in Failing j to 
Grant a New Hearing or Further Hearing in Order j to 
Enable Petitioner to Prove the Exemption to Which Itj Is 
Entitled in Computing the Excess-Profits Tax. 

! 

Section 215 of the National Industrial Recovery A-ct 
(supra) imposed a capital stock tax on corporations (ahd 
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associations) engaged in “carrying on or doing business” 
for the year ending June 30, 1933, said tax being at 
the rate of $1 for each $1,000 of the “adjusted declared 
value” of the capital stock. The usual provisions apply¬ 
ing to the filing of returns and the assessment and col¬ 
lection of the tax were provided. The taxpayer was re¬ 
quired to “declare” a value for its capital stock and that 
value could be any value which the taxpayer might desire. 

Section 216 of the National Industrial Recovery Act 
(supra) imposed an excess-profits tax on that portion of 
the net income of corporations which was in excess of 
12-1/2% of the adjusted declared value of their capital 
stock. 

The Revenue Act of 1934 contained provisions sub¬ 
stantially identical to those of the National Industrial Re¬ 
covery Act set out above. 

Petitioner was of the opinion that it was a trust, not 
engaged in carrying on or doing business, and not an as¬ 
sociation and that it was, therefore, not liable for the 
capital stock tax. It filed no capital stock tax returns for 
the years here involved and none were filed for it by the 
Commissioner or the Collector of Internal Revenue. Its 
income tax returns showed no income because of the de¬ 
duction from income allowed to trusts which distribute 
their income currently in accordance with Section 162 of 
the Revenue Acts of 1932 and 1934 (supra). There was, 
therefore, no income subject to excess-profits tax in either 
year. 

Respondent determined that petitioner is not a trust, 
but is an association taxable as a corporation and, there- 
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fore, subject to both the capital stock tax and the excess- 
profits tax for each year. Since neither the petitioner nor 
the Collector or Commissioner had filed capital stock tax 
returns giving an adjusted declared value for the capital 

i 

of petitioner, respondent did not allow any exemption j for 
such value in computing the excess-profits tax. He taked 
the entire income for each year, as determined by l^im, 
for excess-profits tax and the Board did likewise. 

Petitioner was not engaged in “carrying on or dqing 
business” and was, therefore, not liable for the capital 
stock tax or the excess-profits tax. (See discussion above 
on the question of whether petitioner was engaged in 
business.) 

Petitioner did not have any capital stock. It had cap¬ 
ital and the interests of the beneficiaries were represented 
by certificates, but in no sense did petitioner have capital 
stock. It was not, therefore, subject to the provisions) of 
Section 215 of the National Industrial Recovery Act and 
Section 701 of the Revenue Act of 1934 (supra). 

Not being subject to the capital stock tax, petitioner 
was not subject to the excess-profits tax, because only 
corporations and associations subject to the former qre 
subject to the latter. Sections 216 and 702, supra. Ohly 
by holding that petitioner is an association taxable as a 
corporation could respondent subject it to the excejss- 
profits tax. 

Petitioner was sincere in its belief that it was qot 

subject to the capital stock tax and the excess-profits f;ax 

provisions of the law. After respondent determined tjiat 

it was and asserted the deficiencies in income and excess- 

i 

i 

i 

! 

i 

i 
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profits tax, petitioner could not agree with that deter¬ 
mination and file capital stock tax returns without waiving 
its day in court on that question. If it is finally held 
to be an association and, therefore, subject to the capital 
stock tax, it should be allowed to file delinquent returns 
and make its declaration of “adjusted declared value.” 

In the petitions to the Board, petitioner tried to save 
its rights on this question. In each petition it alleged 
error on the excess-profits tax computation because of 
no exemption for capital stock value. (App. 8, 16). It 
claimed the right to file returns and set out the adjusted 
declared value therein, if it should finally be held that 
it was taxable as a corporation (App. 9, 19). 

Petitioner tried its case before the Board on the theory 
that it could present evidence on the one question of 
whether or not it was a trust or an association and then, 
if held to be an association, it could have a further hearing 
in order to present evidence which would enable the 
Board to determine the correct income and tax liability. 
At the conclusion of the hearing on April 13, 1939, peti¬ 
tioner presented a motion based upon that understanding, 
requesting therein a further hearing if it should be held 
to be an association. Said motion was denied by the 
Board, but not until April 9, 1940, when it entered its 
Memorandum Findings of Fact and Opinion. (App. 25-6, 
34). 

On May 8, 1940, petitioner filed another motion for 
a further hearing for the purpose, among other things, of 
presenting evidence for fixing a proper adjusted declared 
value as a basis for the excess-profits tax computation. 
Said motion was denied on May 9, 1940. (App. 35-7). 
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On May 27, 1940, petitioner’s then attorney withdrew 
from the case and petitioner’s present attorney entered 
his appearance. (App. 5-6). 

On July 19, 1940, the Board entered its Decision (^.pp. 
38) wherein it held petitioner liable for deficiencies in 
income and excess-profits taxes. 

On August 19, 1940, petitioner again filed a mdtion 
requesting a further hearing in order to present evidence 
to enable the Board to determine a proper exemption for 
the excess-profits tax computation. Said motion was de¬ 
nied by the Board on October 3, 1940. (App. 38-|40). 

If petitioner is finally held to be an association, }t is 
subject to the capital stock tax and excess-profits tax pro¬ 
visions of the law. A computation of the excess-profits 
tax is incorrect unless it gives effect to the exemption 
based on the adjusted declared value of the capital stdck, 
no matter if the capital stock tax return is filed late. 
The exemption is not contingent on the filing of thei re¬ 
turn on time. It is based on the adjusted declared value 
set out therein. Del Mar Addition v. Com., (5 C. C. \A..) 
113 F. 2d 410; Jordan Creek Placers, 43 B. T. A. 131, 135; 
Huron River Syndicate et al. v. Com., 44 B. T. A.—[No. 
136 (July 3, 1941). It seems that petitioner should be 
permitted to present evidence showing the proper exemp¬ 
tion. 

Section 3176 of the Revised Statutes (Section 36li of 
Internal Revenue Code) provides that, when the taxpayer 
fails to render a return the collector, or deputy collector, 
shall, and the Commissioner may, make a return ftom 
their own knowledge or such information as they can lob- 
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tain. When respondent computes the excess-profits tax 
in any case he must have before him the capital stock 
tax return of the taxpayer or have knowledge that none 
has been filed. In the instant case he had knowledge that 
none was filed. It was his duty either to determine the 
value of petitioner’s capital stock (if it has capital stock), 
or to cause the collector to do so, and to make a return. 
Had he done that, this alternative contention of petitioner 
would not exist. Petitioner had good cause for not filing 
a return. Respondent had not filed one at the time of 
the hearing. If petitioner is held to be an association, 
there must be a return. Certainly the computation of the 
excess-profits tax is erroneous if made without giving ef¬ 
fect to that return. It would seem that petitioner has 
been diligent in trying to protect and save its rights in 
that respect. 

It appears that there is ample authority for granting 
petitioner’s request for a further hearing in which to 
present evidence from which the Board can determine the 
correct tax. Those authorities are already before this 
Court in the case of Second Carey Trust v. Commissioner 
oj Internal Revenue, No. 7865, now pending as a compan¬ 
ion case, and it would seem appropriate to incorporate 
them herein by reference and the argument presented 
with them, rather than again set them out in full. It 
is, therefore, respectfully requested that the Court read 
in connection with its consideration of this point the 
argument set out in Point C on pages T.J.. tosS?., inclusive, 
in the brief filed in that case and the argument set out 
in the petitioner’s motion filed August 19, 1940, set out 
on pages 40 to 49, inclusive, of the Appendix in that case. 
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Conclusion. 

In view of the foregoing it is submitted that this 
Court should reverse the Board and hold that petitioner 
is a true trust in fact and in law and that it is taxable 

i 

as a trust and not as a corporation; and, if it be held 
otherwise, then that petitioner is entitled to a further 
hearing in which to present evidence on the adjusted 
declared value of its capital stock in order to enable jthe 
Board to compute the excess-profits tax correctly. 

Respectfully submitted, 


Helen Goodner, 
Munsey Building, 
Washington, D. C., 

Oj Counsel. 


Geo. E. H. Goodner, 

Munsey Building, 
Washington, D. C., 

Attorney jor Petitioner . 
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No. 7869 

Hare Trust, an Express Trust, petitioner 



I 

Guy T. Helvering, Commissioner of Internal Revenue, 

RESPONDENT 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED STATES 

BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

The memorandum opinion of the Board of Tax Appeals 
(App. 27) 1 is not officially reported. 

JURISDICTION 

I 

This petition for review involves income and excess profits 
taxes for the year 1933 in the amounts of $905.27 and $329.19, 
respectively, and income and excess profits taxes for the year 
1934 in the amounts of $642.88 and $233.77, respectively, and 
is taken from a decision of the Board of Tax Appeals entered 
on July 19,1940. (App. 38.) A motion to vacate the Board’s 
decision was filed August 19, 1940 (App. 38), and was dejnied 
October 3, 1940 (App. 40). The case is brought to this Ciourt 

‘Unless otherwise indicated, references herein to “App.” are to the sepa¬ 
rate appendix to the taxpayer’s brief. 
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by petition for review filed January 3, 1941 (App. 41), pur¬ 
suant to the provisions of Sections 1141 and 1142 of the In¬ 
ternal Revenue Code and stipulation of the parties (App. 
46-47). 

QUESTIONS PRESENTED 

1. Whether the Board erroneously failed to make any mate¬ 
rial findings of fact. 

2. Whether the taxpayer trust during the years 1933 and 
1934 was an association within the meaning of Section 1111 (a) 
(2) of the Revenue Act of 1932 and Section 801 (a) (2) of the 
Revenue Act of 1934. taxable as a corporation. 

3. If the taxpayer is an association taxable as a corporation, 
whether the Board erred in denying the taxpayer’s motion for 
a further hearing. 

STATUTES INVOLVED 

The pertinent statutes involved are set forth in the Ap¬ 
pendix to the Government’s brief in the case of Series “A” 
Trust v. Commissioner, No. 7868. 

STATEMENT 

The facts found by the Board of Tax Appeals are substan¬ 
tially as follows (App. 28-32): 

The taxpayer is an express trust created August 13, 1932, 
having its principal office at Tulsa, Oklahoma. (App. 28.) 

According to the trust instrument (App. 55-73), which was 
included in the Board’s findings by reference, the Royalty 
Service Corporation, Limited, conveyed to The Southwest 
Company in trust, an undivided 7/48ths interest in the 7/8ths 
working interest of a certain oil and gas lease in consideration 
of SI and the issuance to the grantor of certificates of bene¬ 
ficial interest. The name of the trust so created was the 
“Hare Trust”, taxpayer herein, and all written instruments 
were to be executed by the Southwest Company as trustee for 
the Hare Trust. (App. 28.) 

The trust instrument provided that the trust should cover 
not only the specific property conveyed “but also all other 
property, if any, hereafter conveyed by any one to Hare 
Trust.” The trustee, at its option, had the right to obtain, ac- 
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quire, take or hold for the benefit of the trust and subject to 
the terms and provisions of the trust any other property. 
(App. 28.) 

The taxpayer trust was to continue for a period of 21 years, 
but might be liquidated prior to that time at the direction of 
the grantor (if at that time the owner of any beneficial units), 
and the owner of 2/3 of the beneficial units. (App. 28.) 

The capital of the trust was originally divided into $00 
beneficial interest units. The ownership of such units Was 
evidenced by certificates of trust (App. 75) containing, among 
other things, the name of the owner and the number of uijiits 
owned. These certificates were transferable only on the bojoks 
of the trustee by the owner in person, or by attorney, upon Sur¬ 
render of the certificate properly endorsed. (App. 28-29.) j 

There was one producing well on the property when the trust 
was created, and no other wells were brought in during the 
years here involved. The producing well was operated by the 
Phillips Petroleum Company under an operating contract with 
Royalty Service Corporation. The taxpayer owned a propor¬ 
tionate interest in the operating machinery and equipment. 
The working interest of the lease owned by taxpayer was op¬ 
erated for its benefit and taxpayer paid its proportionate share 
of the operating expenses and the costs incident to any now 
equipment. Taxpayer checked each bill as it came in and 
could object to it if unsatisfactory. (App. 29.) 

The trust instrument provides that the 800 units in the 
trust should be issued to the grantor or its order as fully paid 
non-assessable outstanding units in consideration for the triist 
property, and each unit outstanding “shall be entitled jto 
share pro rata in all the property and income” of the tru^t, 
and shall have the right to participate in a division of tjie 
property on liquidation, but no legal right to the trust prop¬ 
erty. It further provides that so long as the grantor owhs 
any units in the trust, “the grantor exclusively shall be en¬ 
titled at its option to receive” directly from the pipe line, pil 
and gas company, or any person running or purchasing ttye 
oil and gas, all income from such sales, and upon making col¬ 
lections shall retain the portion which the number of uniits 
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owned by the grantor bears to the full 800 units, and send 
the balance to the trustee. (App. 29-30.) 

Section six of the trust instrument provides that the trus¬ 
tee shall receive as full compensation for its services in act¬ 
ing as trustee 5% of the gross receipts arising from any source 
whatsoever, including the receipt from the sale of all or any 
portion of the trust property. It further provides that the 
trustee shall, in addition, have the right to receive and de¬ 
duct from the gross receipts all of its actual expenses in¬ 
curred or accrued in operating the property, if operation be 
necessary, or in attending conferences with the operator; that 
the trustee shall have the power to bind the trust estate for 
expenses such as court costs, witness fees, and attorney’s fees 
covering litigation involving the trust property, provided, 
however, that the trustee shall have the right to incur any 
and all other expenses or obligations on behalf of the trust 
by and with the consent in writing of the original grantor (if 
the original grantor at that time owns any units in this trust) 
and of the owners of two-thirds in amount of the outstand¬ 
ing units in this trust. It also provides that no charges shall 
be made by the trustee as against the original grantor or as 
against any units in the trust owned by the original grantor. 
(App. 30-31.) 

The instrument provides that the net receipts by the trustee 
shall be distributed to the holders of beneficial units on or 
before the 15th day of the month following the month of receipt. 
(App. 31.) 

The instrument further provides for the succession of trustees 
and that the sale or transfer of unit shares shall not work a 
dissolution of the trust or have any effect whatsoever on the 
trust estate. The trustee may sell or convey trust property 
upon the written consent of the grantor (if it is the owner of 
any units) and the holders of % of the outstanding units. 
(App. 31.) 

The grantor, regardless of the number of units owned by it, 
or any bona fide owner of 300 or more units, may at any time 
elect to surrender such units to the trustee for cancellation 
and take in lieu thereof a proportionate undivided share of 
the property of the trust without affecting the trust as to 
the remaining unit owners. (App. 31.) 


Taxpayer did not set up on its books any capital or surplus 
accounts. Distributions as to the unit owners, except the 
grantor, were made from the net receipts from the sale of oil 
and gas. (App. 31.) 

Taxpayer filed its income tax returns for 1933 and 1934i on 
form 1040. The return for 1933 showed a net loss of $5,689! 18. 
On this return it claimed a deduction of $7,574.35, “Distribu¬ 
tion to unit holders,” and $6,921.24 “depletion.” In determin¬ 
ing the deficiency here in question the Commissioner disallowed 
the amount of $7,574.35 distribution to unit holders, and al¬ 
lowed only $2,222.63 depletion. The Commissioner computed 
the excess profits tax upon the net income without the allow¬ 
ance of 12*4% of a declared value of taxpayer’s capital stRck. 
(App. 31-32.) 

In its return for the calendar year 1934 taxpayer claimeji a 
net loss of $4,640.83. The return showed as deductions frbm 
gross income “Distributions to unit holders,” $9,600 and “De¬ 
pletion and depreciation” in the amount of $1,968.09. BotR of 
these amounts were disallowed by the Commissioner in de¬ 
termining the deficiency here in question, notwithstandjng 
the fact that the revenue agent’s report stated that informa¬ 
tion from which depreciation and cost or other allowable Re¬ 
pletion could be computed was available and could be obtained 
from taxpayer’s files. The Commissioner computed the Rx- 
cess profits tax upon the net income as adjusted by him with¬ 
out any allowance of 12t/<>% of a declared value of taxpayer’s 
capital stock. (App. 32.) 

Taxpayer did not file capital stock tax returns for the yeps 
involved in the present proceeding. (App. 32, 34.) 

The taxpayer filed two petitions with the Board, one for 
the year 1933 (App. 7) and the other for the year 1934 (App. 
15). These petitions alleged that the Commissioner erred (a) 
in determining that the taxpayer was an association taxable 
as a corporation; (b) in basing the computation of the taxable 
net income of the taxpayer on accounts as recorded b^ a 
fiduciary in accounting for net cash receipts which do not gijve 
effect to taxable net income of an association; (c) in basing 
the computation of depletion for the year 1933 on 27}4%jof 
gross income without any consideration of depletion based bn 
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cost or adjusted basis, and in making no allowance for depre¬ 
ciation or depletion for the year 1934, and (d) in making no 
deduction for 12^4% of a declared value of capital in com¬ 
puting the excess profits tax. (App. 7-8, 15-16.) 

The Board held that the taxpayer was an association taxable 
as a corporation; that for the year 1933 the taxpayer had 
offered no evidence to show that an allowance for depletion 
computed upon cost would exceed the deduction for depletion 
allowed by the Commissioner based upon 27V->% of gross 
income; that for the year 1934 taxpayer was entitled to per¬ 
centage depletion but was not entitled to a deduction for cost 
depletion or depreciation because of its failure to introduce 
evidence upon which such deductions could be computed; and 
that taxpayer was not entitled to an allowance of 12%% of 
a declared value of its capital stock in the computation of the 
excess profits tax because it had not filed any capital stock - 
returns or declared any value for its capital stock for the years 
involved and had not shown that any assessment for capital 
stock purposes was made or capital stock tax paid for those 
years. 

A motion of the taxpayer for further hearing (App. 25), 
a motion for rehearing (App. 35) and a motion to vacate the 
Board’s decision (App. 38) were denied (App. 34, 37, 40). 

SUMMARY OF ARGUMENT 

I 

The taxpayer’s contention that the Board erred in failing to 
make certain findings of fact is without merit. One of the 
facts referred to by the taxpayer was in substance included in 
the Board’s findings, and under the evidence before it the 
Board was not required to find as facts the other matters re¬ 
ferred to by the taxpayer. 

II 

The taxpayer points to no valid distinction between the pres¬ 
ent case and the case of Second Carey Trust v. Commissioner, 
No. 7865, now pending in this Court. For reasons stated in 
the Government’s brief in that case, the conclusion of the 
Board that the taxpayer here involved is an association taxa¬ 
ble as a corporation is correct. 



The Board did not abuse its discretion in denying the tax¬ 
payer a further hearing. 

ARGUMENT 

I 

The Board did not erroneously fail to find any material facts 

The taxpayer urges (Br. 17-18) that the Board erred! in 
failing to find that the taxpayer did not operate the oil and 
gas property in which it was interested; that its only interest 
therein was to receive its share of the proceeds from the sale 
of the oil and gas produced; and that taxpayer never at any 
time carried on any activity except that necessary to receive 
its share of the proceeds and to distribute these proceeds j to 
its beneficiaries, after paying the necessary trust expenses. 

The Board found (App. 29) that there was one producing 
well on the property when the trust was created,, and that this 
well was operated by the Phillips Petroleum Company uncjler 
an operating contract with Royalty Service Corporation, j It 
was not true that the taxpayer’s only interest was to receive 
its share of proceeds, nor was it true that the taxpayer never 
at any time carried on any activity except that necessary to 
receive its share of the proceeds. 

The taxpayer owned a fraction of the working interest in 
the lease, not a royalty interest or an over-riding royalty inter¬ 
est. Under the lease it acquired a part of the equipment. 
(App. 50.) New equipment was placed on the property frcjm 
time to time, and taxpayer paid for its portion of that equip¬ 
ment. (App. 50.) An itemized bill of the operating expenses 
was received each month from Phillips Petroleum Company, 
the operator, and after investigation of the correctness of those 
amounts the taxpayer paid the bills if it determined they were 
correct. (App. 49.) The Board correctly found these facts, 
and also correctly found that the working interest of the leajse 
owned by the taxpayer was operated for its benefit. (A^p. 
29.) 

We submit that the Board did not err in failing to make any 
material findings of fact. 
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II 

The Board correctly held that the taxpayer is an association 
within the meaning of the revenue act, taxable as a cor¬ 
poration 

The Board held (App. 32-33) that the trust here involved, 
with the exception of the amounts and other minor details, 
was substantially similar to the trust involved in Second Carey 
Trust v. Commissioner, 41 B. T. A. S00, now pending on peti¬ 
tion for review in this Court, No. 7865. On the authority of 
that case and Morrissey v. Commissioner, 296 U. S. 344. and 
Helvering v. Combs, 296 U. S. 365, the Board held that the tax¬ 
payer in the instant case is an association, taxable as a corpo¬ 
ration. 

The taxpayer agrees (Br. 18-19) that there is no substan¬ 
tial difference between the present case and Second Carey Trust 
v. Com?nissioner, except that in the instant case the grantor 
of the trust property reserved a certain degree of control. 

Upon the creation of the trust the entire 800 units of the 
trust were issued to the grantor or to its nominee. Afterwards 
half of the certificates were sold. (App. 4S.) The Trust in¬ 
strument provided that the grantor, so long as it owns any 
units in the trust, exclusively shall be entitled at its option to 
receive directly from the pipe line, oil and gas company, or 
any person running or purchasing the oil and gas, all income 
from such sales, and upon making collections shall retain the 
portion which the number of units owned by the grantor bears 
to the full S00 units, and send the balance to the trustee. (App. 
29-30.) 

The instrument also provided that the grantor, regardless 
of the number of units owned by it, or any bona fide owner 
of 300 or more units, may at any time elect to surrender to the 
trustee for cancellation such units in the trust and take in lieu 
thereof a proportionate undivided share of the property of the 
trust without affecting the trust as to the remaining unit 
owners. (App. 31.) So long as the grantor owned units in the 
trust, its consent, with that of the owners of two-thirds of the 
units in the trust, was to be obtained for a termination of the 
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trust prior to the expiration of the period of 21 years; and:its 
consent and the consent of two-thirds in amount of the u|nit 
owners was to be obtained for a sale of the trust property or 
for an amendment of the trust instrument; and it was to jbm 
with a majority of the unit holders in any selection of a new 
trustee. (App. 61, 62, 70.) 

On September 1, 1933, during the first taxable year here 
involved, the grantor surrendered the 400 units retained !by 
it out of the original issue of 800 units and received therefor 
an undivided one-half interest in the property formerly con¬ 
veyed to the trust. (App. 48, 78; Br. 5.) 

It thus appears that the grantor had no separate control 
over the trust. Such rights as it possessed concerning the sale 
of trust property, the termination of the trust, the ametid- 
ment of the trust instrument and the selection of a new trustee 
were in conjunction with the trustee and with either a major¬ 
ity or with two-thirds in amount of the unit holders. Those 
rights were analogous to those of a stockholder in a corpora¬ 
tion. It does not appear from the present record that (he 
grantor ever exercised the option to have the proceeds frpm 
the oil runs pass through its hands, but even if it had the 
receipt by it of the income would have been as agent of the 
trust, and all except its own share of the income would h^ve 
been turned over by it to the trustee. The remaining f&ct 
that the grantor could surrender its certificates of beneficjial 
interest for cancellation and receive an undivided interest in 
the property of the trust is not a ground for distinction; it was 
not unlike a provision for the partial liquidation of a corpora¬ 
tion. Furthermore, by surrendering its certificates in Septem¬ 
ber of the first taxable year, the grantor relinquished all interest 
in the trust and its remaining property, so that the suggested 
distinction between the present case and the Second Caiey 
Trust case is applicable only to the first eight months of the 
first taxable year. 

For the reasons stated in our brief in Second Carey Trust 
v. Commissioner, we respectfully submit that the Board Was 
correct in holding that the taxpayer is an association, taxable 
as a corporation. 
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III 

The Board did not abuse its discretion in refusing to grant the 
taxpayer a further hearing 

Taxpayer contends (Br. 19-24) that the Board erred in 
failing to grant it a further hearing in order that it might 
file a delinquent capital stock tax return and make a declara¬ 
tion of declared value for its capital stock to be used in the 
computation of the excess profits tax under Section 216 of 
the National Industrial Recovery Act, c. 90, 48 Stat. 195, and 
Section 702 of the Revenue Act of 1934, c. 277, 48 Stat. 680. 

Taxpayer’s contention is similar to that of the taxpayer in 
Series “A” Trust v. Commissioner, now pending on petition 
for review in this Court, No. 7868. For the reasons stated 
in the Government’s brief in that case and in the Govern¬ 
ment’s b$f& in Second Carey Trust v. Commissioner, now 
pending d^^etition for review* in this Court, No. 7865, we 
respectfully submit that the Board did not abuse its discre¬ 
tion in denying the taxpayer a further hearing. 

CONCLUSION 

The decision of the Board is correct and should be affirmed. 

Respectfully submitted. 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 

J. Louis Monarch, 

Gerald L. Wallace, 

Lee A. Jackson, 

Special Assistants to the Attorney General. 

October, 1941. 
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